Google 



This is a digital copy of a book that was preserved for generations on Hbrary shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http : //books . google . com/| 



• * 
* 



CettcUoyue GRATIS on application, 

jg ^ 

VALUABLE LAW WORKS 

PUBLIBHISD BT 

STEVENS AND SONS, 

119, CHANCERY LANE, LONDON, W.G 

OCTOBER, 1884. 

Coote's Treatise on the Law of Mortgage. — Fifth Edition. 

By WILLIAM WYLLYS MACKBSON, Esq., one of Her Majesty's Counsel, and 
H. ARTHUR SMITH, Esq., Bamster-at-Law. 2 Vols, Royal &w), 1884. PHce 
81. cloth, 

Soscoe's Digest of the Law of Evidence on the Trial 

of Actions at Nisi Prius. Fifteenth Edition. By MAURICE POWELL, Esq., 
Barrister-at-Law. 2 Vol.8, Denvy 8vo. 1884. Price 21. lOa. cloth. 

Soscoe's Digest of the Law of Evidence in Criminal Cases. 

Tenth Edition. By HORACE SMITH, Esq., Barrister-at-Law, Recorder of 
Lincoln, Author of "A Treatise on the Law of Negligence," Ac. Royal 12mo, 
1884. Price 11, 11«. 6d. cloth. 

Pitt-Lewis' Complete Coimty Court Practice.— A Complete 

Practice of the County Courts, including Admiralty and Bankruptcy, embodjring tbe 
Acts, Rules, Forms and Costs, with Additional Forms and a Full Index. By G. 
PITT-LEWIS, of the Western Circuit, Esq., sometime Holder of the Studentship of 
the Four Inns of Court, assisted by H. A. DE COLYA.R, Esq., Barristers-at. 
Law. 2 Vols, Demy 8vo. 1883—84. Price 21, 10«. doth. 
*' One of the best books of practice which is to be found in our legal literature." — Lat(; Times. 

Sebastian on the Law of Trade Marks.— The Law of 

Trade Marks and their Registration, and matters connected therewith, including a 
chapter on Goodwill. Together with The Patents, Designs and Trade Marks Act, 

1883, and the Trade Marks Rules and Instructions thereunder. Forms and Pre- 
cedents ; The Merchandise Marks Act, 1862, and other Statutory enactments ; Tlie 
United States Statutes, 1870—81, and the Rules and Forms thereunder, the Treaty 
with the United States, 1877. Second Edition. By LEWIS BOYD SEBASTIAN, 
B.C.L., M.A., Esq., Barrister-at-Law, Author of " A Digest of Cases of Trade Mark, 
Trade Name, Trade Secret, Goodwill," Ac. Demy 8vo. 1884. Price II. Is. cloth. 

"A complete and exhaustive treatise on its subject, and is indlBpensable to piactitioners who 
have to deal with this branch of ]&w,**SoUeUon^ Journal, August 16, 1884. 

Smith's Real and Personal Property.— A Compendium of 

the Law of Real and Personal Property, primarily connected with Conveyancing, 
Designed as a second book for Students, and as a digest of the most useful learning 
for Practitioners. By JOSIAH W.^ SMITH, B.C.L., Q.C. Sixth Edition, (En- 
larged, and embodying the alterations made by the recent Statutes.) By the 
Author and J. TRU8TRAM LL.M., of Lincoln s Inn, Barrister-at-Law. 2 Fols. 
Demy Svo. 1884. Price 21. 2s. cloth. 

** A really useful and valuable work on our system of Conveyancing. We think this edition 
excellently done."— law StvdetU'i Journal. 

Ooddard's Treatise on the Law of Easements.— By Johk 

LEYBOURN GODDARD, Esq., Barrister-at-Law. Third Edit%(m. Demy 8w. 

1884. Price 2ls. doth. 
" Nowhere has the subject been treated so exhaustively, and, we may add, so scientifically, as 

by Mr. Goddaid. We recommend it to the most careful study of the law student, as well as to the 
library of the practitioner.'*— JCaio Tima. I 

Wilson's Judicature Acts. — The Supreme Court of Judica- 
ture Acts, Rules of the Supreme Court, 1883, and Forms ; with other Acts, Orders, 
Rules and Reflrnlations relating to the Supreme Court, with Practical Notes. Fourth 
Edition, thoroughly revised. By M. D. CHAOfciFPg ■ 1 If HUrn if » nirEyglE 
Esqrs., Barristers-at-Law. JBoyal 12mo. ISr^ -^.1 

A Ijarge Paper Edition in Royal Bvo. fot 



m 



For New Works on "Bankbo 



"* . » v$ 






« * 

* 



CkUal(}gue gratis on applietUion, 



STEVENS AND SONS, 119, OHANOBEY LANE, LONDON, W.C. 



X 



mBBk 



Daniell 8 Practice of the Chancery Diyision of the High 

Court of Justice, and on Appeal therefrom; being the Sixth Edition of Daniell'f 
Chancery Practice, with alterations and additions, and References to a companion 
volume of Forms. By LEONARD FIELD, EDWARD CLENNKLL DUNNTand 
THEODORE RIBTON, assisted by WILLIAM HENRY UPJOHN, Barristen-ttU 
Law. 2 Vols, in 3 parts. Demy 8vo. 1882-84. Price 6Z. 6«. cUAh, 

\* Volv/nie II. may he had separately in 2 parts. Price 4i. 4s. cloth, 
"A concise and careful digest of the practice." — Solicitors' Jouiiud, 

Palmer's Company Precedents — For use in relation to 

Companies subject to the Companies Acts, 1862 to 1888. Arranged as follows:-* 
Agreements, Memoranda and Articles of Association^ Resolutions, Notices, Certifi- 
cates, Prospectus, Debentures, Policies, Private Companies, Writs, Petitions, Judg- 
ments and Orders, Reconstruction, Amalgamation, Arrangements, Special Acts. 
With Copious Notes. Third Edition. By FRANCIS BEAUFORT PALMER, 
Esq., Barrister>at-Law. Royal ^o, 1884. Price \l. 12s. cloth. 

Ball's Leading Cases on the Law of Torts With Notes. 

By W. EDMUND BALL, LL.D., of Gray's Inn, Barriater-at Law, Author of 
"Principles of Torts and Contracts." Royal 8v*. 1884. Price 2U. cloth. 

Pollock's Digest of the Law of Partnership — Third Edi- 
tion. By FREDERICK POLLOCK, Esq., Barrister-at-Law. Author of ** Princi- 
ples of Contract at Law and in Equity." Demy 8w. 1884. Price 8«. 6d. doth. 

Lush's Law of Husband and Wife. — Within the .lurisdiction 

of the Queen's Bench and Chancery Divisions. —By MONTAGUE LUSH, of Gray's 
Inn, Barrister-at-Law. Derwy 8vo. 1884. Price 20». cloth, 

Cripps' Treatise on the Principles of the Law of Com- 
pensation.— sfecond Edition. By C. A. CKIPPS, Esq., Barrister-at-Law. DemV 
8vo. 1884. Price 16s. cloth. 
*' A complete treatise on the subject in which it professes to deal." — Law Times, 

Slater's Law Relating to Copyright and Trade Marks, 

treated more particularly vrith. reference to Infringement. Forming a Digest of the 
more important English and American Decisions, together with the Practice of 
the English Courts and Forms of Informations, Notices, Pleadings, and Injunctions. 
By JOHN HERBERT SLATEK, Esq., Barrister-at-Law. Demy 8io. 1884. PHce 
18a. cloth. 

Smith's Law of Negligence. — A Treatise on the Law of 

Negligence. Second Edition. By HORACE SMITH, B.A., Esq., Barrister-at- 
Law, llecorder of Lincoln, Editor of ** Addison on Contracts." Demy 8vo. 1884. 
Prtce 12«. 6d. cloth, 
"The work in its present form appears to us to be one of great value, both to the practitioner 
and student of law." — Solicitorit Journal ^ June 7, 1884. 

Haynes' Student's Leading Cases.— Being some of the 

Principal Decisions of the Courts in Constitutional Law, Common Law, Conveyancing 
and Equity, Probate, Divorce, and Criminal Law. With Notes for the use of 
students. Second Edition, By JOHN F. HAYNES, LL.D., Author of " Lectures 
on Bankruptcy," Ac. Demy 8i'o. 1884. Price 16s. cloth. 

Turner's Duties of Solicitor to Client as to Partnership 

Agreements, Leases, Settlements and WUls. By EDWARD P. TURNER, Solicitor, 
Lecturer on Real Property and Conveyancing, and one of the Assist-ant Kxaminers 
for Honours to ttie Incorporated Law Society, Author of *' The Duties of Solicitor 
to Client as to Sales, Purchases and Mortgages of Land." (Published by permission 
of the Council of the Incorporated Law Society.) 8uo. 1884. Price 10s. tki. cloth, 

Innes' Digest of the English Law of Easements.— 77? z^Vc^ 

EdiUon. By Mr. JUSTICE INNE5, lately one of the Judges of Her Majesty's 
High Court of Judicature, Madras. Royal 12mo. 1884. Price 6s. cloth. 

Harrison's Law relating to Chief Bents and other Bent- 
charges and Lands as affected thereby, with a chapter en Restrictive Covenants and 
a selection of Precedents. By WILLIAM HARRISON, Solicitor. Demy 12mo, 
1884. Price 68. cloth. 






*^* All Standard La/w Works are kept in stock, in law ca^ and otiier bindings. 



m 




I. 



so 



X p 



/ 



640 



CONCISE TREATISE 



ON THE LAW OF 



MARRIAGE SETTLEMENTS 



WITH AN 



APPENDIX OF STATUTES. 



BY 

HENRY THOMAS BANNING, M.A., 

BARRISTER-AT-LAW. 



LONDON : 

STEVENS AND SONS, 119, CHANCERY LANE, 

1884 



^y 



^\h\^ 



EJAN 
PXf c 




LONDON : 
PBINTED BY C. F. BOWOBTH, 6 — 11, GBEAT NEW STBEET, FETTEB LANE, E.G. 



PREFACE. 



The rapid increase of case-law on questions 
relating to the construction and preparation of 
Marriage Settlements, and the length of time that 
has elapsed since the issue of any work dealing 
specially with the subject, will, it is hoped, afford 
a sufficient excuse for the appearance of this 
volume. 

It has been the aim of the Author in this work 
to treat the subject with the greatest conciseness 
which is compatible with freedom from obscurity. 

The references to cases are brought up to the 
most recent date, and are given, for the most 
part, to all contemporaneous Reports. 



13, Old Square, Lincoln's Inn. 
October, 1884. 
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THE LAW 



OF 



MAEEIAGE SETTLEMENTS. 



CHAPTER I. 

THE BCABRIAGE CONSIDERATION. 



The marriage contract is of the highest civil importance Maniagre a 
among all civilized nations as affecting the status and ^d^Son^^ 
position of those who enter upon it. This importance is 
fully recognized by the law of England ; and to incur the 
obligations which marriage imposes is recognized as being 
equivalent to giving a valuable consideration for any en- 
gagement which may be entered into upon the faith of the 
marriage. In fact, the consideration of marriage is not 
unfrequently characterised by English lawyers as being 
the most valuable consideration. 

It is ahnost unnecessary to state that the performance 
of the contract to marry cannot itself be specifically en- 
forced (a), though there at present exists a well-known 
remedy by action for damages for a breach of promise of 
marriage. 

Marriage being thus deemed to be a valuable considera- How far con- 
tion (6), it follows that settlements and agreements for ^^^^^^^ ®^" 
settlements made in contemplation and consideration of 
marriage are of binding validity upon the settlors or 
intending settlors, although no other consideration may 

(a) Smith V. Smith, 3 Atk. 307. eyer, Fraur v. Thompsont 4 De G. 
\h) Aatiiority for this propositioiL & J. 661 . 
is almost unneoessary. See, how- 

B. B 



2 THE MARRIAGE CONSIDERATION. 

exist. This being clear, difficulty nevertheless has often 
been felt as to how far parties in favour of whom some 
benefit is reserved by the settlement have a right to insist 
upon it by being — to use a common though not very 
accurate mode of expression — " within the consideration 
of the settlement." 

On this head no doubt has ever existed as to the validity 
of the claim of the husband and the wife and the issue of 
the marriage ; but doubts have frequently been enter- 
tained how far further limitations in favour of collateral 
relations or strangers may not be merely voluntary, and 
consequently not enforceable. 

Notwithstanding much conflict of opinion, this question 
seems one which may now be answered for the future on 
the authority of recent decisions with tolerable certainty 
and in accordance with a reasonable principle (c). 

Old theory. Much of the old difficulty on the question arose from the 

existence of an opinion that persons to be "within the 
consideration" of a settlement, so as not to be only 
volunteers under it, ought to be persons from whom (or 
from whose predecessors in title) some part of the considera- 
tion moved. This, it is submitted, is not the true principle 
of distinction between voluntary and non-voluntary claims. 
The principle is rather whether the interest of the persons 
claiming was contracted for by some person from whom 
some valuable consideration moved, in which case such 
interest will be considered as founded upon a valuable con- 
sideration, though no part of the consideration moved from 
the claimants to such interest, or those from whom they 

True theory, derive their claim. This principle seems consistent with 
recent cases and also with the wider principles of general 

{c) See on the subject Gale v. Mad. 302 ; Clarke v. Wright, 6 H. 
GaU, L.R., 6 C. D. 144; 41 L. J., & N. 849; Johnson v. Legard, 6 
Ch. 809 ; 36 L. T. 690 ; 26 W. R. Maule & Sel. 60 ; KehetoiehY. Man- 
in ; Navin v. Frowse, 6 Ves. 762, ning, 1 De G., M. & G. 176, 202, 
768 ; Dilkes v. Broadmeady 7 Jur. 203 ; and Dart, V. & P. 6th ed. pp. 
(N. S.) 66 ; Newstead v. Searles, 1 893 et seq, 
Atk. 266 ; Clayton v. WiUon, 3 
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law, as it seems dear that it is competent for A. to contract 
with B. in return for a consideration passing from A. to 
B. for a benefit to C, although C. give no consideration, 
and that such a contract as against B. will be founded on 
valuable consideration whatever may be the rights inter se 
of A. and C. It follows from this principle that in the 
consideration of each case the question to be decided is 
whethertheinterestofthepersonclaimmgwasoriiotinfact 
contracted for by a person giving consideration^ that is to 
say, on a marriage by either the husband or wife, or possibly 
by other persons who join in the settlement. In this view 
the principal difference between the rights of the husband 
and wife and the children of the marriage on the one side, 
and those of collateral relations or even strangers on the 
other side, will be that as to the husband and wife and 
children it may be assumed that interests acquired by 
them under the settlement were intended to be contracted 
for, while as to collaterals or strangers claiming under a 
settlement the onus of proof may be upon them to show 
that their interests were intended to be stipulated for. 
This, it is believed, is the true theory of decision in these 
cases, as on the whole deducible from the later decisions 
and dicta on the subject. 

In Clayton v. Ear I of Wilton (d) limitations in a marriage 'Eaxlj oases, 
settlement in favour of the issue of a second marriage of 
the settlor were held good even against a purchaser for 
value. This was so held on a case sent from Chancery to 
the £ing's Bench, and (as usual in such cases) the reasons 
for the decision, which seems rather in advance of the then 
current of decision, are not given in the certificate of the 
judges. 

But with that exception in most of the early cases 
limitations over to collaterals were taken apparently to be 
necessarily voluntary. Thus, in Johnson v. Legard (e), it 

{d) 3 Mad. 302. See 6 Manle & (e) 6 Maule & Sel. 60. 

Sel. 67, n. 

b2 
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was held that a limitatioii to the brothers of the settlor 
was not good against a subsequent conveyance for value, 
although it was suggested that inasmuch as the brothers, 
in the circumstances of the case, were entitled to portions, 
and were, in a manner, incumbrancers on the estate, the 
wife might have stipulated for the limitation in their 
favour, so as to clear the estate from which she was entitled 
to a jointure* 

In Stackpook v. Stackpook (/), a case in which a limita* 
tion to the brothers of the settlor was held voluntary, 
there is the high authority of Lord St. Leonards for 
saying that it was clear that limitations to collateral 
relations of the settlor did not fall within the considera- 
tion of the marriage, and that such was the settled law. 
So, also, in another case, where the wife's property was 
limited to the brothers and sisters of the wife, the limita- 
tion was, not without hesitation, held to be voluntary {g). 

Modem It is probable that these, and many similar cases, were 

correctly decided in each case upon the facts, yet the 
grounds for the decisions are, it is submitted, generally too 
broadly given, and, it appears probable, that the court 
would now decide, as above suggested, upon a rather 
different principle ; the modem principle would seem to be 
that limitations to collaterals as a class would be assumed 
to be voluntary, not from any necessity of the case, but 
from the unlikelihood that the settlor intended to contract 
in their behalf ; and for some of the reasons suggested in 

PaulY. Paul. Paul Y. Paul{h), namely, that the members of the class 
were probably imknown to the settlor, and that the class 
was one for which, consequently, the settlor could hardly 
have any regard or affection, and that, accordingly, their 

(/) 4 Dr. & War. 320, following of. And see Smith v. CherriU, L. 

Johnson V. Legard^ 3 Mad. 283. R., 4 Eq. 390 ; 16 W. R. 919 ; 16 

{g) Cotterell v. Borner, 13 Sim. L. T. 617. 

606. In this case, liberty to send {h) L. E., 16 C. B. 680 ; 60 L. 

a case for decision at law was J., Oh. 14 ; 43 L. T. 239 ; 29 W. 

allowed, bat not taken advantage B. 281. 



THE MARRIAGE CONSIDERATION. 



advantage could not reasonably be supposed to have been 
contracted for («) . 

Further, even in an early case (A), where the husband Marriage a 
was, by reason of the death of his wife and children, fo?^^^.^ 
left the only person interested in certain funds settled P^*"®"* 
by his own relations, it was held that his interest was 
founded on valuable consideration, on the ground that 
every provision with regard to husband and wife falls 
directly within the marriage consideration, and the wife 
is interested in the provision for the husband as weU as 
in that for herself ; and that the marriage is consented to 
in consideration not only of her interest in the event of 
survivorship but of the husband's income and the pro- 
vision he is, therefore, enabled to make for her and her 
children during his life; and that when the provision is 
once made one for valuable consideration by the marriage 
no event afterwards can alter it. 

There seems always to have been an exception to the Children of a 
strictness of the old rule with regard to the children of a F"^!^^^ 
prior marriage in the event of a second marriage. In an 
early case (l) a settlement made by a widow of her own 
property in favour of children of a former marriage on 
her second marriage was held to be for valuable considera- 
tion and good against a subsequent mortgagee. 

So a limitation in favour of children of a subsequent 
marriage has been held good (m). 

And a limitation in favour of an existing illegitimate 
child in the marriage settlement of the mother was held 
valid against subsequent mortgagees of the husband and 
wife (w). 

In Oak V. Gale (o) children of a former marriage were 



. (i) Ibid. And see /S'. C, L. R., 
19 0. D. 47; 61 L. J., Ch. 6; 46 
L. T. 437 ; affirmed, S. C, 20 C. 
D. 742 ; 61 L. J., Ch. 6 ; 46 L. T. 
437 ; 30 "W. B. 314. 

{k) Naviny, Browse, 6Ves. 762,768. 

{I) Newstead v. Searles, 1 Atk. 266, 
folio-wing a still earlier case of 
Jenkins v. iTym^* (Giro. 1642), -where 
the consideration of a first marriage 



was held to extend to the children 
of a second marriage. 

(m) Clayton v. £arl of Wilton, 
6 Maule & Sel. 67, n. ; 3 Mad. 302. 

(«) JHckinson v. Wright, 6 H. & 
N. 401. 

(o) L. R., 6 0. D. 144 ; 41 L. J,, 
Ch. 809 ; 36 L. T. 690 ; 26 W. R. 
772. Cf. Mackie v. Herbertson, L. 
R. 9 App. Ca. 303. 
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settlements 
good against 
settlor. 



held entitled to enforce a covenant to pay an annuity 
made by a widow on her second marriage, notwithstand- 
ing that they were considered to be volunteers. In this 
case children of a previous marriage are treated as forming 
an exception to the rule that volunteers cannot enforce a 
covenant (jt?)^ 

It may, however, be doubted whether it is really neces- 
sary in most cases to rely upon any such exception, and 
whether it is not sufficient to consider that their benefit 
may be taken for granted to have been stipulated for in 
accordance with the theory above stated, and that accord- 
ingly they are not strictly volunteers. 

As against the settlor himself, a settlement may be 
binding if the trust be executed, even though there is no 
such consideration shown as would make it binding against 
subsequent purchasers (q) ; but it would be otherwise, it 
seems, if the trust were still executory (r). 
Paul V. Faul. Where by a marriage settlement the wife's property 
was settled after life estates to the husband and wife, and, 
in default of children, in the event of the wife surviving, 
on her, and in the event of the husband surviving, as the 
wife should by will appoint, and in default of appoint- 
ment on her next of kin, excluding the husband, it was 
held that a trust was declared by the settlement for the 
next of kin of the lady, and that inasmuch as the fund 
had been transferred to the trustees, the fact of their being 
volunteers did not enable the trustees to part with it 
without the consent of their cestuis que trustenty and that 
such had been the rule ever since the Court of Chancery 
had existed (s). 



{p) Per Fry, L. J., in Oale v. 
Gale, uhi sup, 

(q) Dart, 5th ed. p. 893 ; JDaven^ 
port V. Biahopp, 1 Fh. 698 ; S. C, 
2 T. & C. 0. 0. 451. 

(r) Paul V. Faul, L. R., 20 C. D. 
742; 61L. J., Ch. 5;45L.T.437; 
30 W. R. 314 ; affirming Fry, J., 
in 19 0. D. 47 ; 61 L. J., Ch. 5 ; 45 
L. T. 437 ; and ovemding the de- 
cision of Malins, V.-C, in Paul v. 



Paul, L. R., 16 0. D. 680 ; 60 L. 
J., Ch. 4 ; 43 L. T. 239 ; 29 W. R. 
281. 

(«) Per Jessel, M, R., in Paul v. 
Paul, L. R., 20 C. D. 742; on 
appeal from Fry, J. {S. C, 19 0. D. 
47), who conceived himself bound 
by a decision of Malins, V.-C, on 
a former petition in the same mat- 
ter : S. a, L. R., 16 0. D. 680 et 
ubi sup. 
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And, in the same case, it was laid down that the next of If troat exe- 
kin of the lady were cestuis que trmtent under the settle- ^^ * 
ment, although they were not yet ascertained ; and that 
assuming, as might be done, that the trust would not have 
been enforceable had it been still executory, yet that the 
trust was executed, and the next of kin had an interest as 
cestuis que trustentj and it was immaterial that they were 
volunteers, and accordingly, that if the trustees were to 
part with the fund, they would be guilty of a breach of 
trust (^). 

In one case (w), however. Lord Eomilly held a limitation volunteera 
contained in a marriage settlement in favour of nephews ^^j, qj^ 
and nieces invalid against the settlor himself ; but this case truttent. 
seems to have been decided on the ground that such a 
trust had been inserted without her knowledge, and con- 
trary to her intentions, or, at all events, that a competent 
draftsman would have inserted a power of revocation, and 
in this view the decision is not inconsistent with the later 
cases (a;). 



(t) Per Cotton, L. J., L. R., 20 
0. D. 744. 

(m) WoUaaton v. Tnfc, L. R., 9 
Eq. 44 ; 18 W. R. 83 ; 21 L. T. 
441. 

{x) See also npon this subject, 
Huguenin y. BaaeUy, 14 Yes. 273 
Pulvertoft V. JPulvertoft, 18 Ves 
84 ; Earbidge v. Wogan, 6 Ha. 268 
Nanney y. Williams, 22 Beay. 452 
Forshaw y. WeUhy, 30 Beay. 243 
Cooke y. ZamotU, 16 Beay. 234 
Fhillipton y. Kerryf 32 Beay. 628 



Taker y. Tbker, 3 De G., J. & S. 472 ; 
lister y. Hodgson, L. R., 4 Eq. 30; 
Coutts y. Aeworthy L. R., 8 Eq. 
558; 17 W. R. 1121; 38 L. J., 
Ch. 694 ; EveHtt y. Everitt, L. R., 
10 Eq. 405 ; 39 L. J., Ch. 777 ; 23 
L.T. 136; 18W.R. 1020; Fhillips 
y. Mullings, L. R., 7 Ch. 244 ; 41 
L. J., Ch. 211; 2(rW. R. 129; 
Welman y. Welman, L. R., 15 C. D. 
670 ; 49 L. J., Ch. 736 ; 43 L. T. 
145 ; 29 W. R. (Dig.) 196. 
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CHAPTEE n. 



SETTLEMENTS BY INFAKTS, 



Proper settle- 
ments by in- 
fants always 
binding, 



both as to 
realty and 
personalty. 



Previously to the Infants' Settlement Act (a), much 
doubt existed as to how far settlements made by infants, 
in contemplation and consideration of their marriage, 
could be binding upon them. 

On the whole there seems to have been a preponderance 
of authority in favour of the opinion that such settlements, 
when of a reasonable and proper nature, were binding, 
and this whether the infants were male or female, and 
whether the property was real or personal, and whether in 
possession or reversion (b). But in every such case it was 
essential that the settlement should be of a proper nature. 
To bind an infant a settlement, it was said, must be fair 
and reasonable (c). 

It has been laid down that a settlement or agreement to 
settle by an infant with regard to realty, is equally bind- 
ing as with regard to personalty. Thus Lord Macclesfield 
said that if a feme infant seised in fee on her marriage 
should, with 'the consent of her guardians (a?), covenant 
in consideration of a settlement to convey her inheritance 
to her husband, then if the settlement were competent, 
equity would execute the agreement, though no action 
would lie at law to recover damages {e). It seems, also, 



(a) 18 & 19 Vict. 0. 43 ; see 
Appendix of Statutes. 

(b) But different views have been 
held on the subject, and it has been 
laid down in a leading text book 
that a settlement of realty by an 
infant is not binding. See Wat- 
kins* Conveyancing, 9th ed., p. 422 
(note). 

(e) Per Lord Thurlow, in JFil" 
Hams V. WiUiatnSf I Bro. 0. C. 162. 



(d) But as to the necessity for 
this consent, see infra, p. 10. 

{e) CannelY. Buckle, 2 P. W. 
244. But this expression of opinion 
was, perhaps, not necessary tor the 
decision of the case. And see Zttcy 
V. Moor, 3 Bro. P. C. 64 ; Frice v. 
Leys, 3 Barnard. 123 ; JSarvey v. 
Ashley, 3 Atk. 607 ; Buckingham^ 
shire {E, of) v. Drury, 4 Bro. 0. C. 
605 (n.) ; and Dumford v. Lane, 1 
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that in these oases a covenant or assignment by an infant, Void oorenant 

though void at law, operates in equity as an agreement, which voidable* 

is only voidable (/) ; and where, after articles of agree* agreenwnt. 

ment for a settlement previous to the marriage of a female 

infant, the wife and husband mortgaged the estate, it was 

held that the settlement prevailed against the mortgage, 

except as to the life interest of the husband (^), though it 

was stated in the case by Lord Thurlow, that, under the 

circumstances, had the wife survived the husband, she 

might have been free to deal with the property as she 

chose. 

Infants may attempt in contemplation of marriage to Ne^tive «md 
bind their interests either negatively or positively. Ne- ^^ij^mente. 
gatively so far as they renounce their prospective rights 
to dower, thirds, tenancy by the curtesy, or the like. 
Positively by assuring, or agreeing to assure, their own 
property on the trust of the settlement. There are many 
eases to show that in both ways settlements were binding 
upon infants, whether male or female, if, as above appears, 
the settlement was a reasonable and proper one (A), 



Bro. C. 0. 106 ; Pearson v. Fearaonf 
1 Bro. C. C. 291 ; May v. Hook^ Co. 
Litt. 246 a (note 1) ; and CJough y. 
Clough, 6 Ves. 717. 

(/) Zoueh V. FarsonSf 3 Burr. 
1994. 

{ff) DumfordY, Zane, 1 Bro. C. C. 
106. In this case Lord Thnrlow 
said that it was not competent to 
the husband, being a party to the 
settlement, to seU to the purchasers, 
and the husband and wife had joined 
in selling the estate for which the 
husband had been paid, and that the 
husband could not take an estate 
for his own benefit contrary to his 
covenant to take it for the uses of 
the settlement, and therefore should 
be a trustee to those uses ; and that 
it was extremely dif^ult to say 
that, although he could not take it 
to his own use, that he could do it 
by selling it and putting the money 
into his own pocket. See also Mil' 
ner v. Lord Earewoodf 18 Ves. 275, 



where this case is approved by Lord 
Eldon, and it expressly laid down 
that, though a female mfant is not 
bound by an agreement to settle 
her real estate, yet, if she does not 
when of age wish to accede to it, 
her husband would not be permitted 
to aid her in defeating it, nor his 
act during coverture effectual. 

(A) See Williamay. Chitty (Chitty 
V. Chitty), 3 Ves. 646, 661 ; Buck- 
inghamahire (£, of) v. Drury, 4 
Bro. C. 0. 606 (n) ; Carruthers v. 
Carruthera, 4 Bro. C. C. 499, 611 ; 
Smith v. Smith, 6 Ves. 189 ; War- 
burton v. Zytton, 4 Bro. 0. C.440 ; 
Price V. Leys, 3 Barnard. 123 ; 
WiUiams v. Williams, 1 Bro. C. 0. 
162 ; Cannel v. Buckle, 2 P. W. 243, 
244 ; Harvey v. Ashley, 3 Atk. 607 ; 
Ainslie v. Medlyeott, 9 Ves. 19 ; 
Broderick v. Broderick, 1 P. W. 229 ; 
and Slocombe v. Olubb, 2 Bro. C. C. 
646. 
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certam. 



Consent of 
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necessary. 



Election by 
wife. 



One of the requisites of saoli a reasonable settlement 
was that the provision for the infant of a female in lieu of 
her right to dower, or the like, should be certain and not 
precarious, and should endure during at least the whole of 
her life (e). 

It was considered, also, that only those things which 
were in contemplation at the time of the settlement would 
be bound ; and a covenant to settle after-acquired property 
was not held to bind property afterwards coming in from 
an unexpected source (k). 

But choses in action and reversionary interests might be 
bound if it were so intended (/). 

In some cases stress was laid on the fact that the settle- 
ment was made with the consent of the guardians of the 
infant, but it seems probable that though their concur- 
rence might be a wise precaution, yet that the absence of 
their consent would not render invalid a proper settlement, 
nor their consent make valid one which was improper (m). 

An infant desirous of disputing a settlement will, as 
might be supposed, have to elect, and will be unable to 
take advantage of some provisions of the settlement while 
avoidiDg others (w). 

A wife may elect during coverture to confirm a settle- 
ment (o), and facts manifesting a deliberate intention to 
recognize the settlement will amount to an election to 
confirm it, and her covenant when so ratified is as binding 
as if it had been originally made by a person who was sui 
Juris (p). 



(i) Carruthera v. CarrutherSy 4 
Bro. C. 0.499, 611 ; Smithy. Smith, 
6 Ves. 189. 

(k) Williams v. WilUams, 2 Bro. 
C. 0. 162. 

(/) Fricey, Leys, 3 Barnard. 123. 

(w) JDumford v. Lane, 1 Bro. C. 
0. 106 ; Sarvey v. Ashley, 3 Atk. 
607 ; Ainslie v. Medlyeott, 9 Ves. 
19 ; Carruthers v. Carruthers, 4 Bro. 
0. 0. 499. 

(n) As to what amounts to such 
an election, see Harvey y. Ashley, 



3 Atk. 616 ; White v. Cox, L. R., 2 
0. D. 387 ; 4 L. J., Ch. 685 ; 34 
L. T. 418 ; Ashton v. M'Bougall, 6 
Beav. 61 ; Mikiery, Lord Sarewood, 
18 Ves. 259. 

(o) Wild^ V. Fiyott, L. R., 22 
0. D. 263 ; 52 L. J., Oh. 141 ; 48 
L. T. 112^31 W.R. 377; Smith 
V. Lueas, L. R., 18 0. D. 631 ; 45 
L. T. 460 ; 30 W. R. 451 ; Harrow 
V. Smith, 4 K. & J. 409. 

{p) Per Kay, J., in Wilder y, 
Fiyott, L. R., 22 0. D. p. 267. 
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And if the wife be a lunatioy not so found by inquisition, 
the Chancery Division of the court may, under its inherent 
jurisdiction, elect for her (q). 

Another question not unfrequently arises apart from the Subgequont 
question of election, namely, whether a settlement voidable of settlement 
against a settlor by reason of his infancy has been so ^7™*"^*- 
subsequently confirmed as to cease to be voidable. On 
this point it is to be observed that the deed of an infant is 
voidable only and not void, and that if the infant wish to 
disclaim the deed he should do so within a reasonable time 
after attaining the age of twenty-one years, and that 
unless the deed be so avoided, it may become binding on 
the infant. Where an infant settlor upon attaining full 
age was under the disability of coverture, but became 
discovert in 1846, and from that time up to the time of 
her becoming of imsound mind, about 1863, had never 
disclaimed the deed, it was held to be binding upon her, 
and it was also held that as she had in fact confirmed the 
deed in part by directing her share in certain residuary 
estate to be paid to the trustees, she, having confirmed it 
in one respect, was to be taken to have confirmed it 
altogether (r). 

Much of the old learning on the subject is now be- The Infanta' 
coming obsolete, and though, from time to time, cases ®^*^®°*«^* 
may still arise to which the doctrines of the old law, as 
above stated, may be applicable, yet their importance has 
been much diminished by comparatively recent legislation, 
and it may be assumed that settlements by infants will 
now rarely be made, save, perhaps, by inadvertence, except 
under the statutory provisions. The Infants' Settlement 



(q) Wilder v. Hgott, ubi sup. 625 ; 22 W. E. 784. 

And aa to tiie conflict between the (r) JDavies y. Davies, L. B., 9 Eq. 

jniiadiction in lunacy and in Chan- 468. See 39 L. J., Oh. 343; 22 

eery in such cases, see also Jonea y. L. T. 605 ; 18 W. B. 634. And 

Lloyd, L. B., 18 Eq. 265 ; 43 L. J., see Milner y. lord Harewood, 18 

C5h. 826 ; 30 L. T. 487 ; 22 W. B. Ves. 259 ; Aahton y. M'DougaU, 6 

785 ; Beall y. Smith, L. B., 9 Ch. Beay. 56 ; and Harvey y. Ashley , 

91 ; 43 L. J., Ch. 245 ; 29 L. T. 3 Atk. 607. 
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The Infants' 
Belief Act. 



Act (s) has provided a simple means whereby maleSy not 
under twenty, and females, not under seventeen years 
of age, may make binding settlements upon marriage of 
every sort of property ; and in every case, where possible, 
the means provided by this act for maJdng a valid settle* 
ment should be employed. Indeed, inasmuch as the 
previous law on the subject, always doubtful, has been 
rendered still more open to doubt by the introductory 
recitals of the statute in question (^), which seem to 
negative the possibility of an infant binding him- or her- 
self previously to and independently of the act, it would 
seem very unwise now to attempt to settle an infant's 
property except by the machinery supplied by the 
statute (u). 

By the Infants' Relief Act, 1874, contracts by infants, 
exeept for necessaries, are made not only void but in- 
capable of subsequent ratification. It may, however, be 
that a proper settlement would be deemed a necessary, 
and it is probable that this statute may be considered not 
to materially affect the previously existing law as to 
marriage settlements (y). 

It has been held that a settlement of an infant's 
property may be made on the occasion of his or her 
marriage, under the Infants' Settlement Act, after the 
marriage has taken place {z). 



(«) 18 & 19 Vict. c. 43. 

{t) The act recites that incon- 
veniences arose '* in consequence of 
persons who may many during 
minority, being incapable of mak- 
ing bin^g settlements of their 
property." 

(m) For the act and the orders 
under it, see Appendix of Statutes. 

(x) For forms of application 
under this act, see Dan. f^ec, 3rd 
ed. p. 1228 et seq.; and for forms of 
orders, see Seton, 4th ed., 765, 766. 

(y) See 37 & 38 Vict. c. 62. By this 
act it is enacted as follows : Sect. 1, 
** All contracts, whether by speci- 
alty or simple contract, henceforth 
entered into by infants for the re- 



payment of money lent or to be lent, 
or for goods supplied or to be sup- 
plied (other than contracts for neces- 
saries), and all accounts stated with 
infants, shall be absolutely void. 
Proyided that this enactment shaU 
not invalidate any contract into 
which an infant may by any existing 
or future statute, or by the rules of 
common law or equity, enter, ex- 
cept such as now by law are void- 
able." By sect. 2, an infant is 
prevented from subsequently con- 
firming such a contract. 

(2) In re Sampson and Wall pn- 
fants), L. R., 26 C. D. 482. (Per 
Selbome, L. C, and Fry, L. J., 
Cotton, L. J., dubitanU.) 
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MARRIAGE ARTICLES. 



It not imfrequently happens that for want of time or in Heads of in- 
order possibly to save expense no formal settlement is made j^^^^ q, a g^] 
previously to the marriage, but the parties are content with tideB." 
the execution of a less formal document of agreement, 
comprising more or less fully the heads of the intended 
settlements. These can afterwards be embodied at leisure 
in a formal deed of settlement, and in fact, so far as it 
extends, such agreement is equally binding in equity as the 
most formal settlement (a). 

Such documents as those just referred to are not un- 
frequently styled Marriage Articles. 

Articles are construed with the greatest liberality so as lifarriage 
to carry out the intention of the parties, and in framing a ^y ^n.^' 
settlement in pursuance thereof they are to be regarded in stmed. 
the light of instructions for a settlement or as only heads 
or minutes of an agreement, not to be followed too literally, 
but in accordance with the intention of the parties (6). 

The instrument may, however, be so fully and perfectly Estate taU 
expressed as to be treated as the complete contract and not ufe^estate. 
merely as being executory (c). Words, however, in articles 
which would create an estate tail may be cut down so as to 



(a) It is Tery inadvisable, how- 
ever, to trost to suoh artioles in 
cases where it can be avoided. In 
the first place, their constmction is 
often open to question, and litiga- 
tion may thns ensue ; and, seoondlv, 
so far as they affect realty, should 
the estate to which they relate get 
into the hands of a purchaser with- 
out notice, he may probably be able 
to retain it, and the settlement 
may thus be defeated. 



(b) PerLordHardwickein^/atu/- 
ford V. Duke of Marlborough^ 2 Atic. 
646 ; and per Lord Loughborough 
in Randall v. Willis, 6 Ves. 275. 
And see Trevor v. Trevor, 1 P. W. 
622 ; 1 Eq. Ga. Ab. 387 ; PhiUips 
V. James, 3 De G., J. & S. 72 ; and 
Symonds v. Wilkes, 13 W. R, 1026. 

{e)J)e Maviland v. Saumarez, 14 
W. B. 118 ; Fulkrton v. Martin, 1 
Dr. &S.31. 
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Intention to 
be respected. 



Fresamed in- 
tention to 
benefit the 
children. 



confer a life estate only to aooomplish the intentioii of the 
parties. In Trevor v. Trevor (ef), where the marriage 
articles provided that the estate should be settled on Sir 
John Trevor (the settlor) for life without impeaehinent of 
waste, with remainder to the heirs of his body by his 
intended wife, it was held that though the terms of the 
articles would in law have given an estate tail to the settlor, 
yet equity would construe them to give him an estate for 
life only with remainders over. In this case Lord Parker 
said that it would be a strange and vain construction of 
the articles if the settlor should, have such an estate by 
them, the limitations of which the very next day he might 
by a fire destroy, and that if a different construction were 
made upon marriage articles it would give way to fraud 
and over-reaching, and to the defeating of the manifest 
intention of the parties in settlements in which the issue 
of the marriage are considered as purchasers. It is to be 
observed, however, that in this case some weight was given 
to the fact that the limitation to the settlor was given 
without impeachment of waste, a provision stated to be of 
no purpose in case an estate tail was conferred, and only 
consistent with the creation of a life estate {e). 

The principles upon which marriage articles are to be 
construed and the distinction between their construction, 
and that of similar words in wills, are laid down in 
Blackburn v. Stabks (/), when Sir William Grant said 



(d) This was a suit between the 
eldest son of the distinguished 
lawyer, Sir John Trevor, who, it 
is said, had incurred his father's 
displeasure by havinff married a 
lady of no fortune, and his brother 
and sisters, as to the power of their 
father over estates comprised in 
his marriage articles, i^rom the 
dedfiion in this suit an appeal was 
brought to the House of Lords, 
where the matter was g^reatly de- 
bated between the Lord Chancellor 
Parker and Lord Nottingham for 
the decree, and Lords iSreyor and 
Harcourt against it, but at length 



the decree was afi&rmed without 
any division. See 1 P. W. 620, 
634. 

(e) Ibid, 631. 

(/) 2 V. & B. 367, 370. See 
also Highway v. Banner j 1 Bro. C. 
C. 684. And as to the distinction 
between marriage and other execu- 
tory contracts, in that the intention 
of the former to provide for the 
issue of the marriage may be taken 
for granted, see Blackburn v. Stables, 
ubi sup, ; Stamford (E, of) v. Hobart, 
3 Bro. P. C. 31, and Saekville- West 
T. ffolmesdale, L. B., 4 H. L. 643. 
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that he knew of no diSerenoe between an exeoutorj trust 
in marriage articles and in a wiU, except that the object 
and purpose of the former furnish an indication of inten- 
tion which must be wanting in the latter. When the &«Miiiwill. 
object is to make a provision by the settlement of an 
estate for the issue of a marriage, it is not to be presumed 
that the parties meant to put it in the power of the father 
to defeat the purpose, and to appropriate the estate to 
himself. If, therefore, the agreement is to limit an estate 
for life, with remainder to the heirs of the body, the 
court decrees a strict settlement in conformity to the 
presumable intention ; but if the will directs a limitation 
for life, with remainder to the heirs of the body, the court 
has no such ground for decreeing a strict settlement. A Biatinotion as 
testator gives arbitrarily what estate he thinks fit. There 
is no presumption that he means one quantity of interest 
more than another, an estate for life rather than an estate 
tail or in fee. The subject being mere bounty, the intended 
extent of that bounty can be known only from the words 
in which it is given ; but if it is clearly to be ascertained 
from anything in the wiU that the testator did not mean 
to use the expressions which he has employed in their 
strict proper technical sense, the court in decreeing such 
settlements as he has directed, will depart from his words 
in order to execute his intention; but the court must In wiUs words 
necessarily follow his words unless he has himself shown {^^^^ 
that he did mean to use them in their proper sense, and 
has never said that because the direction was for entail 
they would execute that by decreeing a strict settlement. 

It seems that an executory agreement to settle land will 
be carried out in accordance with the rules of common law, 
even though the land be subject to some special mode of 
descent, for instance, where the tenure is gavelkind (g). 

The fact of marriage gives a consideration for marriage Marriage a 
articles (A), and the performance of the entire contract by ^"*^ eration. 

(^) Per liOTd'Kaxdwicke mSobirts {h) See oLapter preoeding. 
V. I>ixweUf 1 Atk. 607. ~ 



16 



MARRIAGE ARTICLES. 



Limited effect 
of power to 
vary articles. 



Meaning of 

''usual 

clauses." 



one party is not a condition precedent to his enforcing 
the performance of the agreement by the other. Thus, 
when the husband and the wife's father had entered into 
mutual covenants, the fact that the husband had neglected 
to perform his own covenant, did not prevent him from 
enforcing his claim against his father-in-laVs estate (*). 
In this case, no one had been damaged by the default of 
the husband, the wife having died without issue. Had it 
been otherwise, the court would not have allowed him to 
take any benefit until he had performed his part of the 
agreement (A:). 

A power to alter or vary the articles before the execution 
of the settlement, in such manner as the intending settlors 
may think fit, or the like, is sometimes introduced into 
marriage articles ; but it seems that the power, even when 
general in its terms, will be held to extend only to alte- 
rations of the terms and provisions of the intended 
settlements as amongst the persons already intended to be 
benefited, and will not authorize the insertion of fresh 
trusts in favour of persons not previously contemplated, 
as, for instance, a second wife, or the children of a second 
marriage (/). 

Moreover, it seems doubtful how far a settlement in 
consideration of an intended marriage can be revoked, 
even where there is a power of revocation previously to 
the marriage, when the same marriage afterwards takes 
place (m). 

Marriage articles often provide in general terms that 
all usual and proper clauses shall be inserted in the con- 
templated settlement, or to the like effect. And it has 
been much discussed from time to time what are the 



(t) Jeston y. Key, L. B., 6 Gh. 
610. 

{k) Ibid, And see preceding chap- 
ter. 

(/) Duke of MarJhorotigh v. Mar- 
quis of Aberoomy 1 My. & Gr. 312. 

(m) Fage v. Eomcy 11 Beay. 277. 
In this case, the husband and wife 



married the day after that on which 
they had revoked the settlement, 
and the case was principally de- 
cided on the ground of the hus- 
band's influence. And see the 
numerous cases there cited on the 
subject. 
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clauses which should be inserted in a settlement in execu- 
tion of articles providing for the insertion of " usual 
provisions." The term " usual," it seems, is not to be Not same as 
held to mean " common " ; but the distinction as to what ^i^^^^^ 
provisions ought to be inserted, and what not, seems to 
depend on the distinction between those provisions which 
are for the benefit of all the parties interested, and those 
provisions which are for the benefit only of particular 
parties. Thus, for instance, provisions for sale, exchange, 
partition (where there is a joint property), leasing mines, 
granting building leases, and the like, are for the benefit 
of all parties, and should bo inserted ; while certain other 
very common powers, for instance, powers of jointuring, 
are not to be allowed as being for the benefit of some of 
the persons interested in the settlement only (»). 

Thus a power of appointing new trustees has been Clauaea 
allowed (o) ; and a power to vary securities may be in- *"°^®^ 
serted, even though there has been a direction to invest 
only in English or French funds (p). 

In an Irish case, the insertion of a " hotchpot " clause 
has been refused (q). 

If certain specific powers as to particular parts of the 
property intended to be settled, for instance, as to land 
situated in a particular county, are provided for in the 
articles, this might be held to exclude the insertion of 
more general powers (r). 

Consistently with the principles above suggested, powers Clauses dis- 
f or the benefit only of particular persons have been refused, * ^^ ' 



(«) Hill V. mily 6 Sim. 146. See 
also JFheate v. Hall, 17 Ves. 80; 
Home V. Barton^ Jac. 437 ; Pearse 
V. Baron, Jac. 158 ; JFilliams v. 
Carter, Sugd. Powers, App. 205 ; 
Turner v. Sargent, 17 Beav. 520. 

(o) Lindow v. Fleetwood, 6 Sim. 
152; Turner v. Sargent, 17 Beav. 
520. 

(p) Sampson t. Gould, 12 Sim. 
426. But in this case the court 

B. 



was assisted by the context. 

{q) Lees v. Lees, I. R., 5 Eq. 649. 
But this case is not now followed 
in practice. 

(r) Per Shadwell, V.-C, in Hill 
v. Hill, ubi sup., commenting on 
Pearse v. Baron, ubi sup. Sed quare, 
and it is probable now that the 
courts would lean against such a 
construction. 
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Simple direc- 
tion to settle. 



even where the wording of the articles has been very com- 
prehensive. Thus, where there was a power in the articles 
for the husband and wife to Tary them in any manner 
they should think fit previously to the execution of the 
settlement, it was considered that this did not authorize 
the insertion of powers to jointure a future wife, or to 
raise portions for the children of a second marriage («). 
Again, power to raise portions for younger children were 
not allowed to be inserted in a settlement, though the 
articles provided for inserting the powers and provisoes 
" usually inserted in a settlement of like nature " (t). 

In aU the above cases, the articles contained express 
provision for the insertion of " usual clauses " or the like, 
and some stress was used in the decision of the particular 
cases on the exact wording of the articles in this respect ; 
but, in the case of Turner v. Sargent (w), it has been held 
that a direction to make a settl^nent simply, in itself 
implies a direction to insert all usual clauses and provisions, 
such as for leasing, sale, exchange, appointment of new 
trustees, and the like, and for maintenance, education, and 
advancement {x). 

A covenant in marriage articles to settle an estate of the 

°^^ ^ ' husband after payment of an annuity " upon her issue by 

the said " intended wife, must be construed as a covenant 

for a strict Sjsttlement, and precludes the husband from 

creating charges in favour of younger children (i/). And 



Strict settle- 



(«) Duke of Bedford y. Marquis of 
Abercorn, 1 My. & Or. 312. 

{t) Higginson v. Samelg, 2 S. & S. 
616, 618. 

(w) 17 Beav. 620. With regard 
to maintenance and advancement 
clauses, it might almost seem that 
their insertion was an infringement 
of the principle abore stated, that 
powers will not be inserted for the 
benefit of some only of the bene- 
ficiaries. 

{x) As to what would probably 
be now considered the usuid powers 
and proyifiions in a money settle- 



ment where there are no special 
directions, see Spirett v. Willows, 
L. R., 4 Ch. 407. 

(y) Grier v. Griery L. R., 6 H. L. 
688 ; and see Bod y. Dody Amb. 
274 ; Hart y. Middlehursty 3 Atk. 
371 ; Davies v. Davies, 4 Beay. 64 ; 
Eochfort y. Fitzmaurice, 2 D. & 
War. 1 ; Trevor y. Trevor, 1 P. W. 
622; S. a, 1 H. L. Oas. 239; 
Blackburn y. Stables, 2 V. & B. 370 ; 
Jervoise v. Duke of Northumberland^ 
1 Jac. & W. 670 ; Taggart y. Tag- 
garty 1 Sch. & L. 84 ; and Sowely, 
Sowely 2 Yes. 368. 
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an agreement to settle estates in tail was carried into effect 
by creating limitations in tail male (s). 

The usual form and provisions of a settlement of a DiiBcultyas 
money fund of a lady, directed by the court to be settled, ^*^*^tSn. 
appear from the case of Spirett v. Willows (a), and they 
will be more fully treated of in a later chapter. It may 
be added, that some difficulty may arise in arranging 
the parties to an action to carry into effect marriage 
articles, especially where no trustees have been named who 
can be made defendants (6). In an old case it is stated, 
that if a wife before marriage enter into articles concerning 
her own estate, she has made herself a person separate 
from her husband, and is properly a defendant, and this 
seems to have been taken for granted in other cases (c). 
And in one case, where husband and wife were suing as 
co-plaintiffs, it was held that it was • necessary that the 
wife should instead be made a co-defendant {d)» 

On the other hand, in Earl v. Ferris (^), it was held Difficulty as 
that a wife was not a proper defendant in a case where ^ ^' 
the question raised was, whether certain funds were for her 
separate use or not, on the ground, apparently, that to make 
her a defendant was an admission that she w£is separately 
interested, and, so to speak, begging the question (/). 



(z) Duke of Bedford v. Marquis of 
Abercorn, 1 My. & Cr. 312. 

{a) L. R., 4 Ch. 407, 410, 411 ; 
and see Boeh y. Itoeh, 2 J. & L. 
661 ; Dav. Conv., vol. iii., p. 663. 
And see m/ra, Chapter IX., Settle- 
ments by the Court. 

(b) Cook V. Fryers, 1 Ha. 498; 
Marquis of Exeter v. Marchioness of 
Exeter, 3 My. & Cr. 321. 

[e) Hanrott v. CadwaUader, 2 
Buss. & My. 545. 



{d) Sanrott v. Cadwallader, ubi 
sup, 

(e) 19 Beav. 67. 

(/) The cases on the subject 
seem barely reconcilable, and to 
depend on minute variations of cir- 
cumstances. Probably the import- 
ance of the question has been ma- 
terially lessened by recent legisla- 
tion, especially by the Married 
Women's Property Act, 1883, and 
the rules thereimder. 



c2 
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CHAPTEE IV. 



FRAUDS ON MARITAL RIGHTS. 



Inchoateright Jt has been seen that agreements of an informal nature 
future wife's may Suffice to create binding settlements in consideration 
property. ^j marriage. More than this, even without any written or 
parol declaration, the law implies a certain fetter on the 
intending wife's power of disposition over her property 
from the commencement of the marriage treaty. So soon 
as a woman entitled to property enters into a marriage 
engagement (a), the intended husband has an inchoate 
interest in that property, and should she wish to dispose of 
it she should take care to do so only with the approbation 
of the intended husband. In fact any attempted disposi- 
tion of her property under such circumstances without such 
approbation is liable to be held to be a fraud on the hus- 
band's marital rights, and to be consequently set aside. 
One of the earliest important cases on the subject is the 
case of StrathmoreY, Bowes [b), and though the facts of 
that case are rather special, and no case exactly " on all 
fours with it " is likely to occur again, it is yet considered 
a leading authority on the doctrine, from the importance 
of the judgment of Lord Thurlow therein given. In this 
case Lady Strathmore being possessed of property, both 
real and personal, of large amount, while in treaty for 
marriage with a Mr. Grey, convoyed all her real and per- 



Strathmore v. 



{a) As to the exact term when 
the obligation begins to attach, 
see infraj p. 24. 

{b) This case is reported on ap- 
peal at 1 Ves. jun. 20 ; and on first 
and second hearing at 2 Bro. G. C. 
346 ; and 2 Cox, 28 ; also S. C. in 
White and Tudor' s Leading Oases. 



It has even been suggested that, 
after formal engagement and after 
certain intimacy, gifts by a hus- 
band to the intending wife are 
void, inasmuch as they are already 
in the quasi -relation of married 
people. Co. Ldtt. 34 a, note (1). 
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Bonal estate to trustees for her sole and separate use 
notwithstanding any coverture. This was done with the 
approbation of Grey. A few days afterwards Lady Strath- 
more, hearing that one Bowes had fought a duel on her 
account, determined to marry Bowes, and the marriage 
took place immediately, Bowes having no notice of the 
settlement. Bowes subsequently filed his bill to set aside 
the settlement (c). In affirming a decree for the dismissal 
of the bill in this case (d), Lord Thurlow, L. C, said : " Ab Judgrment of 
to the morality of the transaction I shall say nothing. They ^^^ Thur- 
appear to have been pretty well matched. Marriage, in 
general, seems to have been Lady Strathmore's object; 
she was disposed to marry anybody, but not to part with 
her money. This settlement is to be considered as the 
effect of a kind of lucid interval, and if there can be 
reason in madness by doing this she discovered a spark of 
understanding. The question which arises upon all the 
cases is whether the evidence is sufficient to raise fraud. 
Even if there had been a fraud upon Gfrey, I would not 
have permitted Bowes to come here to complain of it. 
But there was no fraud, even upon Grey, for it was with 
his consent ; so I cannot distinguish it from a good limita- 
tion to her separate use. Being about to marry Grey she 
made this settlement with his knowledge, and the imputa- 
tion of fraud is that, having suddenly changed her mind 
and married Mr. Bowes, in the hurry of that improvident 
transaction, she did not communicate it to him ; but there 
was no time, and could be no fraud, which consists of a 
number of circumstances. It is impossible for a man, 
marrying in the maimer Bowes did, to come into equity 
and talk of fraud." 

The doctrine now under discussion, even independently Doctrine not 
of recent acts dealing with married women's property, is ^tend^!'^ 

(c) There was in reality a com- ther facts appear with some fulness 

plex litigation, but the statement in the extract from Lord Thurlow's 

in the text seems all Uiat is neces- judgment, which follows, 
sary to be here stated. The fur- (d) Strathmore v. Bowes, ubi sup. 
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one not likely to be extended to oomprehend oases not falling 
distinctly within it ; and in fact there seems considerable 
difficulty in reconciling existing cases on this subject, and 
even in ascertaining the exact principles upon which these 
Doubt as to cases Ought to be decided. In the case just referred to, 
doctrine. Lord Thurlow, in the earlier portion of his judgment, 
seems to consider that the principle by which a husband 
is relieved imder such circumstances is the rule of law, that 
inasmuch as the law charges the husband with the wife's 
burdens, therefore he is entitled in full to the marital 
rights ; but further on, in the part above quoted, he says, 
that the question in all these cases is one of fraud, 
meaning, no doubt, by that term, actual fraud. In 
another case {e) Lord Eldon, discussing the principle of 
such cases, says : — " I should be very unwilling to relax 
a principle which has long prevailed both at law and in 
equity, that if a representation is made upon the circum- 
stances of a person about to form a connection in marriage, 
and the representation is of such a nature that if not 
made good, or, if varied, it will materially aflfect the 
circumstances in life of that party, courts both of law 
and equity will hold the party bound to make good that 
representation." 
Three things The following circumstauces must, it is said, coincide 
mns comci e. j^ Q^der to destroy the validity of such a settlement. At 
the time marriage must be in contemplation; the settle- 
ment must be made in contemplation of the marriage, 
and there must be concealment from the husband. If 
these three things are all found, it is said that the settle- 
ment cannot stand (/). 
Doubt as to ^ffQ giiall have occasion to refer further on as to the 
fraud. question whether there must be actual fraud upon the 



{e) Be Mannevilley. Crompionj 1 previously to the marriage, and 

V. & B. 355. though no treaty was then proved, 

(/) Goddard v. SnoWj 1 ,Ilu8S. and the husband was ignorant of 

490. In this case a settlement was the existence of the fund settled. 



set aside, though made ten months 
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husband, or whether oonstraotiye fraud is sufficient, as 
we examine some other cases on the subject. We may, 
however, premise that the court will look at all the cir- 
cumstances of each case, such as the conduct and motives 
of the parties, and their pecuniary position, in dealing 
with questions of this kind. 

The fact that there exists a meritorious consideration Effect of me- 
for such a settlement of the intended wife's property by ^^o^"" 
her has sometimes been considered a good ground for 
supporting it, and this would seem to show that some- 
thing like actual fraud is the ground of the relief afforded 
in equity, and that it will not relieve where there is no 
improper motive. Thus, where there was a good moral 
consideration, namely, to provide for the children of a 
previous marriage, the settlement was held good {g). 

In another case a settlement was supported apparently 
on no other ground than the merit of the considerations 
being made by a widow on her second marriage in favour 
of her children by her first husband (h), and a settlement 
made by a lady in favour of an only sister has been held 
to have been made for a sufficiently meritorious considera- 
tion (*). The position of the husband and the fact that 
he has, if so, brought no accession of property on his 
side, will be considered in these cases, and the fact that 
no concealment has been intended, though, in fact, the 
husband has had no notice, is also a reason for refusing 
relief {k). 

The converse of the doctrine above stated, that a good Abronce ci 
moral consideration may suffice to uphold a settlement, ration, 
is also true, and the fact that a settlement to the prejudice 
of the husband is made in favour of persons to whom the 

(ff) England v. Downs, 2 Beav. (h) Hurst r. Matthews, 1 Vem. 

622. In this case Mxece was also a 408. And see King y. Cott&n, 2 P. 

doubt whether marriage with the W, 674 ; and Foulson v. Wellington, 

particular husband was contem- ibid. p. 633. 

plated at the time of the settle- (i) St, George t. Water, 1 Mj. k 

ment. K. 610. 

(h) Ibid, 
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wife is bound by no legal or moral tie may be a reason 
for holding it invalid (/). 

In order to render invalid suob a settlement as is being 
discussed, it must have been made during the treaty for 
the marriage ; indeed, otherwise, the concurrence of the 
intending husband in the settlement would have been im- 
possible (w). This period can hardly be defined with exact- 
ness, but it appears to correspond with the time after which 
intimacy, with a view to marriage, between the parties has 
commenced, and when there is an " active intention on their 
part to marry" (n). And the distance of time, though a 
material part of the circumstances, is^ not decisive whether 
or not marriage was in contemplation (o). 

Where a settlement is made so as to defeat in terms the 
rights of a " then intended husband," it may be necessary 
to show that the husband seeking to set it aside was such 
then intended husband (jt?). A false representation con- 
tained in an instrument that it is a sale for valuable consi- 
deration by the intending wife before her marriage seems, 
in itself, sufficient to render the instrument void against 
the husband (q). 

It remains to add, that in an action to set aside a settle- 
ment as a violation of marital rights, if the trustees were 
at the time of the settlement aware of the nature of the 
transaction they are parties to the fraud, and may be liable 
to the costs of the action (r). 

The Married Women's Property Act, 1882 («), has 
Pro^rty Act materially altered the nature of the interest of the hus- 
1882. band in the property of his wife ; and it may be that at 

all events, as to women married since the date of the 



Trustees 
liable. 



Married 
Women's 



{I) Downea y. Jennings j 32 Beav. 
290. 

(m) Per Bliiig, L. C, in King v. 
Cotton, 2 P. W. 675 ; but see Foul- 
son V. Wellington, ibid, 635. 

(n) GoddardY. Snow, 1 Knss. 495. 

(o) Per Lord Romilly, in Doumes 
V. Jennings, 32 Beav. 294. 

(p) Ibid, In this case ten months 



elapsed between a settlement after- 
wards declared void and the mar- 
riage. 

(q) Llewellin v. Cobbold, 1 Sm. & 
Giff. 376. 

(r) Per Jessel, M. R., in un- 
reported case, Rolls Court, 28th 
May, 1879. 

(«) 46 & 46 Vict. c. 75. 
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commencement of the act, the doctrine above discussed 
may be materially modified if not abrogated entirely ; it 
being arguable, in future cases, that a husband during the 
marriage treaty can scarcely have " inchoate rights " as to 
property 'which no longer becomes his upon marriage. 
Possibly, however, the advantage to the husband practi- 
cally accruing to him from the possession of property by 
his wife, which it is reasonable to be supposed will be 
employed, to a certain extent, for the support of the 
household and children, would be considered a sufficient 
interest on his part to make it competent for him still to 
dispute settlements which would, under the previous law, 
have been exceptionable on the groimd of their being in 
fraud of his marital rights, at least in cases where there 
has been anything like active fraud or concealment. 
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CHAPTEE V. 

FRAUD ON THE MARRIAGE CONTRACT, AND MARRIAGE 

BROKAGE. 

Subsequent It has been seen that all secret or underhand dealings 
be^fraud on^^ ^^^^ ^^^ property of an intending wife, when marriage is 
marriage set- contemplated, may be considered as frauds upon the future 
' husband (fl). Not only in this case, but under a less 

obvious head of equitable jurisdiction, all agreements or 
contracts made even subsequently to the marriage, unless 
the consent of all parties is obtained (including both hus- 
band and wife, and probably the issue), which have the 
effect of derogating from the contract made on the mar- 
riage, are liable to be considered as frauds on the spirit of 
the marriage contract, and to be set aside accordingly; 
and the rule is applicable even to funds settled upon the 
husband absolutely, which it is considered that he ought 
not to release, as he is thereby precluded from maintaining 
his wife, at least in so complete a manner as otherwise he 
might and probably would do. 
though affect- Thus, where on the marriage of the son, the father, a 
S)solute ?n- ^ widower, acquired power to jointure a second wife on pay- 
terest only, ment to the son of a sum of 1,000/. absolutely, it was held 
that a release of the sum by the son could not be enforced 
by the father {b). 
Principle of The considerations applicable to cases of this class are 
shown by the judgment in this case of Sir Joseph Jekyll, 

(a) See preceding Chapter. that marriage contract, as holding 

(b) Eoberta v. Roberts^ 3 P. "W. it\alid was a fraud on the previous 
66. This was a very special case. marriage of the son. In this con- 
The contract for the releape being flict of the same principles the 
made on the re-marriage of father maxim qui prior eat tempore potior 
not to. hold it valid was a fraud on eat jure was held to apply. 



cases. 
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M. E., an extract from which follows : " The son on his 
marriage, and when the father agreed to pay the 1,000/. 
on his making a jointure to a second wife, engaged not to 
insist on or expect the payment thereof, which shows it 
was intended as a fraud upon the son's wife or her rela- 
tions ; and the father's agreeing to pay the 1,000/. on such 
contingency might he some inducement to the son's wife 
and her relations to come into the match. It appears on 
the merits that the defendant Roherts, the son, and his 
wife, are purchasers of the 1,000/. in case of the father's 
marrying again, and making such jointure as he has done. 
Wherefore, since the payment of this 1,000/. by Roberts, 
the father, may as much contribute to the comfortable 
subsistence of Roberts, the son, and his wife, as the non- 
payment of it may conduce to the comfortable living of 
his father and his wife, and, as by means of this bond the 
son has the law on his side, I think the bond must be 
paid" (c). 

In Peyton v. Bladtvell{d), the Lord Keeper (<?) strongly Releases by 
condemned as fraudulent and void, and to be held in ^^^*^^- 
detestation, underhand agreements to set aside marriage 
settlements, and in this particular case as the bill of the 
husband and wife set aside a release given by the husband 
of a covenant to settle on the husband absolutely lands of 
the value of 100/. yearly as being a fraud and deceit as to 
one Sir John Roberts, uncle of the wife, who had been 
drawn in to give a large portion with his niece in expecta- 
tion of her having an adequate settlement. 

In this case it is to be remarked, that the land if given Release by 
to the husband would have been subject to no trust in ^?«^*^^ ^^ 

J ^ ^ nis own pro- 

his hands, and he could have disposed of it in any way perty void- 
he chose ; yet it was considered that it would be, in the ^ * 
ordinary course of events, for the benefit of his wife and 
issue that he should have it. It is also to be noticed, that 



(<y) Roberts v. Roberts^ 3 P. W. 76. [e) Sir Francis North, a.d. 1682. 

\d) 1 Vem. 240. 
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in this case the sole plaintiffs were the husband (who was 
a party to the so-called fraud) and his wife, who had no 
direct interest in the property. 
Early cases. In another early case it is laid down, that that which is 
the open and public treaty and agreement on marriage 
shall not be lessened or infringed by any private agree- 
ment ; and so, where a mother joined in the marriage 
settlement of her son, and thereby accepted an annuity of 
15/. in lieu of her jointure out of certain property, knd 
the day before the settlement privately took from her son 
a covenant for payment to her of an additional 10/. a 
year, it was held that the latter covenant could not be 
enforced against the administratrix of the son, and that 
she was entitled to have an action upon it restrained in 
equity (/). 
Bond to re- In another case (^), on a treaty of marriage between A. 

portion. ° ^^^ ^^® daughter of B., the mother of A. surrendered 
part of her jointure, to enable her son to make a settle- 
ment, and B. agreed to give her daughter a portion of 
3,000/. A., without the privity of his mother, gave a bond 
to his intended father-in-law to pay back 1,000/. It was 
decreed that the bond ought to be given up as a fraud on 
the marriage contract. 
Contractvoid- In many of the cases the contract, in derogation of the 
W «^^ t^aties of maxriage, was made simultaneously with or 
quent. previously to the marriage settlement, and this circum- 

stance would be important as showing a want of bond fide 
in the particular case; but a consideration of the cases 
and the principles seems to show that neither the time nor 
the secrecy of the transaction are indispensable in such 
cases, and that in equity such contracts cannot be enforced, 
even though made openly and long after the marriage. 
So far as the author is a\yare, there is no case in which per- 
sons interested collaterally under the settlement have been 

(/) Lamhe v. Hanman^ 2 Vem. Vem. 475. 
499. And see Redman v. Bedman, (g) Turton v. Benson, 2 Vem. 

1 Vern. 348, and Gale v. Undo, 1 764. 
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held entitled to object. In most of the cases the contract, Parties to set 

aside • 
tract. 



in derogation of the marriage contract, has been ultimately *® ^^' 



resisted by the party entering into it or his representative, 
but it is possible that other parties might insist on the 
later contract being set aside (even if the objection were 
not raised by the party bound by it) ; for instance, the 
children of the marriage, or even the person who had 
contributed a marriage portion, upon the strength of its 
being met by the settlement, intended to be derogated from. 

The cases on the subject are for the most part very old, Howfardoo- 
yet there is little doubt that the doctrine of equity is still *"^® »'*^*^®«« 
subsisting, and would be exercised in fit cases, though it is 
possible that it would not now be extended. 

It may not be out of place here to call attention shortly 
to another class of contracts connected with marriage, 
which are liable to be held fraudulent in equity, namely, 
contracts made in consideration of the procurement of the 
marriage. 

The invalidity of such bonds (usually taking the form Marriage 
of and known as marriage brokage bonds) was first esta- tra^^oid^' 
blished in the case of Potter v. nall{h)y though not with- able, 
out much litigation and diflference of opinion. In this case 
it was considered that such bonds were to be condemned 
in equity with a view to obviate a growing mischief occa- 
sioned by servants and other mean persons taking these 
bonds for procuring marriages into great families, which 
produced very unequal matches, to the unspeakable un- 
easiness and discomfort of friends, on account of such 
alliances. 

In Roberts v. Roberts (i), Sir Joseph Jekyll, M. E., com- jtoberta v. 
menting on Potter v. Keen (Z:), observed that the practice ^o^^^- 

(h) Cited in Law v. Law, 3 P. reversed this decree, and the lords 

W. 391. This was a case as to the reversed the decree of reversal, 

validity of a bond for assisting' in Gases in Parliament, 76. See also 

promoting' a marriage which after- the case of Roberta v. Jtoberta, 3 

wards took effect. The cause was P. W. 76. 

heard first before Sir John Trevor, («) 3 P. W. 76. 

M. K., who relieved against the (k) Ga. in Pari. 76. 
bond ; afterwards Lord Somen 
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of the courts in relieving against all brokage bonds, plainly 
showed it to be their opinion that every contract relating 
to marriage ought to be free and open, and he took notice 
that in that case, where there was a bond to pay money 
for procuring a marriage, the Lord Somers decreed in 
favour of the bond, conceiving that as the procuring a 
marriage was a good consideration at law for an assumpsit^ 
so, provided the bond were in a reasonable sum, the same 
might be a good consideration for a bond in equity. But 
the lords, with great justice, reyersed the decree of Lord 
Somers, for that it would be of dangerous consequence 
to allow any such bonds, as tending to induce many im- 
provident marriages. 

And where a bond was given by the plaintiff to pay 
the defendant the sum of 160/., less 40/. for each 1,000/., 
whereby the intended wife's property was less in value 
than 4,000/., the bond was decreed to be set aside, the 
court characterizing a marriage so obtained without the 
parent's consent as a sort of kidnapping (/). 
Principle one The ground upon which courts of equity interfere in 
poHcy ^° cases of this sort is not upon any notion of damage to the 
individuals concerned but from considerations of public 
policy ; marriages of a suitable nature and upon the fairest 
choice being of the deepest importance to society {m). 

The .doctrine, however, as appears from the considera- 
tion of some of the cases above cited, is comparatively 
modem ; and, indeed, the civil law allowed proxenetcsy or 
match-makers, to receive a suitable reward (n). 

(l) Drury Y. Hookey 1 Vem. 411. {m) Story Equity Jurisprudence, 

And see Hall v. Potter , 3 Lev. 411, § 261. 

and Debenham v. Oxy 1 Ves. sen. (w) Ibid. J 260. 
277. 
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CHAPTEE VI. 

RE-SETTLEMENTS AND PARENTAL INFLUENCE. 

In cases of large and strictly settled properties a re- Ee-settle- 
settlement of the settled property is usually made if the attaining age. 
son attain the age of twenty-one years in the lifetime of 
his father. In that event the father not unfrequently 
gives the son a provision during their joint lives, in con- 
sideration of which the son joins with his father in re- 
settling the estate in such a manner that if he die without 
issue the estate may go over to the younger branches of 
the family. Sometimes, instead of a rent-charge, the estate 
itself has been given to the wife for life after her husband's 
death, in which case the son cannot after his father's death 
and during his lifetime unfetter the estate without her 
concurrence. In cases where a re-settlement is made on 
the eldest son attaining twenty-one years, and a provision 
is made for him during the joint lives of him and his 
father, it is not unusual to increase the mother's jointure, 
and to add to the younger children's portions, besides 
confining the son to a tenancy for life, and giving the 
estate over to the younger branches, if his issue, for whom, 
of course, provision is first made, should fail (a). 

There are of course infinite varieties in the details of re- Usual form 
settlements, but the provisions just mentioned are perhaps 
those most usual in such transactions. The advantage to 
the son, it is to be observed, in consideration of which he 
so curtails his absolute reversionary interest, being the 

(a) See Lord St. Leonards' Handy Book of Heal Property, p. 138. 
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Inflaence of 
parent. 



Court favours 
a re-settle- 
ment if fair. 



Manners v. 
Banning. 



receipt by him of an immediate certain allowance in lieu of 
his being dependent only on the bounty of his parents. 

In this way, no doubt, influence may be brought upon 
a yoxmg man to induce him to sacrifice the future for the 
present, and to bind his reversionary interests for an insuffi- 
cient consideration. 

Thus it happens sometimes that the child, or it may be 
some person claiming through him, may dispute the 
validity of a re-settlement so made, on the ground that the 
child has been induced to give up his rights by an exercise 
of undue parental influence. The inclination, however, of 
the court is to support such a transaction where there has 
been fair dealing with the son, and it will not weigh in 
very nice scales the consideration on the one side or the 
other. There must, however, have been no advantage 
taken of the child's youth or inexperience, or of his 
necessities (6). 

Thus, in Corp v. Co7y (c). Lord Hardwicke says that if 
a son tenant in tail, and father tenant for life, agree on 
something for the benefit of the younger children, and 
afterwards the son complains of paternal influence being 
exerted, though there might be something of that sort, yet 
if the agreement be reasonable the court wiU not set it 
aside. 

In Manners v. Banning (d), one of the earliest, if not the 
earliest, case on the subject, Lady G., being seised in fee of 
certain lands, conveyed the same to her father in fee, but 
on the understanding that he was to convey, as was done, 
those lands, together with others of his own, in trust for 
the lady for her life for her separate use, and afterwards 
to every of her sons in tail, and on a bill by a devisee of 
Lady G-. against the remainderman to set aside the settle- 



{b) See Glissen v. Off den, cited at 
Young V. Feaehyy 2 Atk. 268. 

(e) 1 Ves. sen. 19. And in Win- 
nington v. Foley, 1 P. W. 636, Lord 
Hardwicke expresses his approval 



of such re-settlements as a means 
of preserving an estate longfer in 
the family. And see Gordon v. 
Gordon, 3 Swanst. 462. 
(eC) 2 Eq. Ca. Abr. 282. 
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ment, the Lord Ghanoellor (^) said, thaC though a deed 
made by a child to a father doth generally lie under 
suspicion of a trust and a fraud, by reason of the authority 
which the father has over the child, yet neither the law 
nor equity saith that it is void, and that the court would 
support it when done upon good consideration, and that 
[Lady Gr. was the darling of her father, and that he had 
prevailed upon her to convey the lands to him in order 
to settle them upon her in a prudent manner, and that 
such obedience did not effect her prejudice, inasmuch as 
she so obliged him that he settled other lands twice the 
value thereof upon her. 

The general principle upon which such settlements are Principles on 
to be supported was explained by the late Sir Charles Hall m^t^^^*' 
in Fane v. Fane (/), where he said : " I should certainly 
not seek to disturb the course of the decisions as to re- 
settlements by father and son, if I had the power (which I 
have not) to do so. They are not to be interfered with 
lightly, and the parental influence in reference to such 
re-settlements, where there is no other consideration or 
element in the case is, I conceive, to be disregarded; for the 
court has thought such re-settlements desirable, and has 
favoured them, but every case must be looked at with refer- 
ence to all the circumstances attending the re-settlement." 

Mistake will, however, be a ground for invalidating such Mistake. 
a re-settlement, and in the case just cited the settlement 
was in fact not ultimately sustained, it being considered 
to be founded on a mistake common to the parties, and 
one to which the father and legal adviser of the son were 
innocently accessary {g). 

In these cases it is not unusual for the son, a young man Same Bolicitor 
who of course knows nothing about settlements and the ®™P^®y®^' 
mode of dealing with property, to act through the legal 

(e) LordCowper. 1049 ; 16 L. T. 678. 

(/) L. R., 20 Eq. 698 ; 24 W. (^) Fane v. Fane, ihid. And see 

R. (Dig.) 260. And see Cooper v. Welman v. Welman, L. R., 15 0. 

PA»W», L. R., 2 H. L. 149 ; 15 W.R. D. 570. 

B. D 
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adviser of his father. Ordinarily in these settlements 
there is no fault to be found with that : but the adviser of 
the father who thus becomes the adviser of both must, 
under such circumstances,' take great care that the true 
state and position of the title to the property is accurately 
represented to the son (/). 
Personal ad- There are, indeed, few reported oases in which such a 
faSie^^ settlement as we have been discussing has been set aside 

on the ground of the undue influence of the father, and 
where this has been done it seems to have been done on 
the ground that the father took some personal benefit 
himself, and one in excess of any consideration he gave ; 
and the giving a son an allowance for his maintenance 
may not in such case be a sufficient consideration to justify 
the father benefiting himself out of the settled property. 
Thus, in Heron v. Heron (k)y where the case arose of a son 
releasing to his father the orphanage share to which he 
would be entitled under the custom of London, Lord 
Hardwicke said that he took it to be the rule of the custom 
of London that if a father would oblige a son merely for the 
sake of maintenance, and not for advancement in marriage 
or trade, to release his right to the orphanage share, that 
such release would be absolutely void, inasmuch as the 
father, by the laws of nature, was obliged to maintain his 
children, and such an attempt in a father would be a plain 
Son's necesfli- fraud upon the custom; and, in the same case (/), Lord 
*^®** Hardwicke expressly puts the case of a father taking 

advantage of the poverty of his son, and says that supposing 
the plainti£E had been entitled to a tenancy in tail of real 
estate, and the father, a bare tenant for life, had taken such 
an advantage of his son's necessities as to draw him in to 
join in any convey ance which would destroy his remainder, 
then that the court upon very slender evidence would 
have relieved the son. 

(t) Fane v. Fane^ ubi sup., L. R., HoghUm v. J^offhtotif 16 Beay. 238. 
p. 707. And see JennerY/jenner,2 (k) 2 Atk. 160. 

GifP. 232 ; 2 De G., F. & J. 369, and (I) Ibid, 
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So, where one Zaecheus Bredon, being tenant for life, Insaffident 
obtained a common recovery in his own favour from his °<>'^^^*^<>^- 
daughter on the ground that it would be for her benefit, 
the only consideration to the daughter being an annuity of 
30/. a year, paid for some time while the property in 
question was of the yearly value of 140/., it was held that 
the transaction could not be supported (m). 

And in a more recent case Eomilly, M. E., distinctly Direct benefit 
laid down that the relation of parent and child was ^JS?^*''^* 
similar to that of guardian and ward, solicitor and client, 
and the like, and though the exercise of parental authority 
might be advantageous, yet it ought not to be exercised 
for the benefit of the person exercising it; and that a 
direct benefit for the father from the son would raise a 
presumption of undue influence, the interests of the family, 
that is to say, of the brothers and sisters and issue of the 
son, being alone properly to be considered (w). 

What is a sufficient consideration for a re-settlement by 
a son is a question of much nicety (o). It seems, according 
to the opinion of the late Mr. Butler there cited, that a son, 
tenant in tail, re-settling lands in strict settlement at the 
request of his father, is entitled to some further benefit 
beyond such amount as the father, as a father and a man 
of honour would be bound in any case to allow his son (p). 

Where a son has executed a re-settlement from which Acquiescence 
he would be entitled to be relieved on the ground that ^^ °^^^* 
at the time he was without independent advice, or in 
embarrassed circumstances or otherwise, yet acquiesces in 
the arrangement and deals with his interests under it after 
complete emancipation, he will be considered to have 



(m) Toung v. Feachy^ 2 Atk. 264. 

\n) Hoghton v. Hoghtofij ISBeav. 
278. See also Archer v. Hudson, 7 
Beay. 661, and Carpenter v. Heriot, 
1 Eden, 338. 

(o) See the learned note to Mr. 
Davidson's Precedents, vol. iii., 
pt. 1, p. 276, note (A). 

( p) See also supruj p. 34 ; and 



Young v. Feachy, 2 Atk. 264. It 
has, however, been laid down that 
the fact that a voluntary aUowance 
by father to son is made permanent 
and secure on such a re-settlement 
is itself a valuable benefit to the 
son, though the amount be not in- 
creased. See Dimsdale v. JDimsdale^ 
3 Drew. 656. 



d2 
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adopted the settlement, and it will be too late for him then 
to attempt to have it set aside (q). 

Theire is a great distinction between such family re-settle- 
ments as we have just considered and purchases by a 
father from a son of the son's interest under a settlement. 
Transactions of the first class are, as we have seen, on the 
whole favoured by the courts, but transactions between a 
father and child of a different nature, if made shortly after 
the child attains his majority, are to be viewed with much 
jealousy (r). In fact, in the latter case, opposite considera- 
tions to those applicable to the cases of family re-settlement 
may arise, inasmuch as the father may so far from re- 
settling the property unsettle it, and that it may be that 
he gets the estates into his possession, with the view of 
benefiting his younger children, is not sufficient in itself 
if he be not bound so to benefit them («). 

So, where two sons, aged twenty-three and twenty-five 
years respectively, but stated to be still much under their 
father's control, gave up their estates in remainder as 
security for debts due by their father, the security was set 
aside, the creditors failing to prove that the sons knew the 
nature of the transaction, and that no undue influence had 
been exercised by the father (t). 

And where a son attained the age of twenty-one years 
in 1855, ajid in 1857 conveyed to his father his rever- 
sionary estate in consideration of moneys advanced for 
the son's commission and outfit, and payment of his debts 
during his minority, and a further advance of 5001. cash, 
it was held, that the deed could not stand except as 
security for the sum of 500/. (u). 

It seems that, on a bill filed to set aside such a deed 
in toto, the court will not reform it in part (x). 



{q) Dinudale v. Dimsdale, 3 Drew. 
656. 

M bakery, Bradley, 7 De G., M. 
& Gh. 597 ; Dimsdale v. Dimsdale, 
ubi sup. 

(«) Dimsdale v. Dimsdale, M sup. 



(0 Derdie v. Dawson, 34 Beav. 
603. 

(u) Potts V. Surr, 34 Beav. 603. 
(x) Hartopp v. Hartopp, 21 Bear. 
259. 
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The question how far a remainderman in tail may, 
after the death of a tenant in tail, take proceedings to 
set aside a re-settlement (imder which the estate tail was 
barred) which would have been fraudulent against the 
tenant in tail himself is discussed in Bellamy y. Sabine (y), 
and the remainderman was held entitled to have the 
settlement set aside. 

In cases of this class the onus of proving fair play is on OniMof proof . 
the person purchasing from the child, and where a tenant 
for life, protector of the estate, purchased it from the 
remainderman, it was considered that the proper value of 
the estate was the value of the estate if sold with the 
consent of the protector, not only that of the estate if 
sold without such consent, so as to give only a base fee to 
the purchaser (s). 

{y) 2 FhiU. 425. In this case innocent person were injured by 

the seUer at undervalue had be- the decree. 

queathed the purchase-monej to a (z) TaUtot y. Staniforth, 1 J. & H. 

different person from the remain- 484. 
derman, so that the rights of an 



( 38 ) 



CHAPTEE Vn. 

PROMISES IN CONSIDERATION OF MARRIAGE. 

Mamage ^g has been already seen, marriage is a highly valuable 

good conside- . j . . j • j • • j i • p 

ration for Consideration^ and a promise made in consideration of mar- 
promise, riage, subject to a certain statutory limitation, may, like 

any other promise for valuable consideration, be enforced 

against the person making it. 
Effect of Sta- Before discussing some of the more minute points 

tute of Frauds • • j. j_r j j* j tj-j. p i 

and doctrines ansmg as to the construction and validity of such pro- 
of equity. mises, it may be well to notice generally the effect of the 
operation of the statute law on the one hand, and of the 
doctrines of Chancery, as a court of conscience, on the other 
hand, as affecting cases of this class. The fact that statute 
law restricts the efficacy of such promises while the doc- 
trines of equity extend their validity, has the effect of 
making the subject one of some intricacy, so that, in fact, 
on the one hand a person may occasionally escape from 
fulfilling the promises which he has deliberately made by 
reason of his non-compliance with some statutory require- 
ment not contemplated by any party, and, on the other 
hand, a person may not unfrequently be obliged to make 
good representations which he has made, intending, 
possibly, to fulfil them, but without being aware that 
they created any binding obligation upon him in law. 
Part perform- The statutory restriction imposed upon the validity of 
promises of the class now treated of is imposed by the 
Statute of Frauds (a). The doctrines of equity applicable 
to extend the binding character of such promises, and, to 

(a) 29 Car. 2, c. 3, } 4. 
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a certain extent, to negative and restrain the operation of 
the act, are the well-known equitable doctrines of part 
performance and equitable fraud, applied in accordance 
with the circumstances of each case. We will first con- 
sider what promises are formally valid as being in com- 
pliance with the requirements of the Statute of Frauds, 
as to which, of course, it is unnecessary to go further 
for reasons in support of their validity, and then go on 
to consider what promises, though invalidated by that 
statute, are yet binding in equity, by reason of some part 
performance by the person seeking to enforce the promise 
or the fraud (in equity) of the persons sought to be bound. 

The fourth section of the Statute of Frauds (b) enacts statute of 
that from and after the 24th day of June, 1677, " No ^^^^• 
action shall be brought to charge any person upon any 
agreement upon consideration of marriage, unless the 
agreement upon which such action shall be brought, or 
some memorandum or note thereof shall be in writing, 
and signed by the party to be charged therewith, or some 
other person thereunto by him lawfully authorised." The 
first pmnt, then, in estimating the legal validity of pro- 
mises, made in consideration of marriage, is to see whether 
the terms of the particular promise are in writing and 
signed as the statute directs, and if this be so, the validity 
of the promise is primd facie established. If, however. Requisites of 
there be no sufficient agreement in writing, it will then promise, 

remain to consider, in the second place, whether the pro- 
mise forms part of an agreement, of which there has been 
a part performance, sufficient to take the case out of the 
operation of the statute ; or, thirdly, whether the promise 
involved statements or representations which the promiser 
is bound to make good, inasmuch as to do otherwise would 
amoxmt at least to equitable fraud (c). 

By the words of the fourth section of the Statute of 
Frauds, which we are now considering, the agreement, ox 

{b) 29 Car. 2, c. 3, } 4. {e) See infra, p. 44, 
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some memorandum or note thereof, must be in writing 
and signed ; and it is to be observed, that the wording of 
this section diflPers slightly from the wording in other 
sections of the act, for instance, from that in the sixteenth 
section, the latter being, it is said, less stringent in its 
provisions (c?). 

As to what constitutes a sufficient memorandum within 
the statute, it is to be observed that such an agreement 
need not be of a formal character, and may by the express 
words of the statute be made by an agent. Thus two 
letters, written by the direction of the defendant, the 
wife's father, were held to constitute a sufficient agree- 
ment, the marriage forming the consideration (e). 

And a letter written and sent by the future husband to 
his wife previously to the marriage, and which contained 
proposals as to the settlement of the wife's property, partly 
in favour of her children by a previous marriage, and 
which was accidentally preserved, was, after the wife's 
death, made the basis of a settlement of her property come 
to her husband's hands ; and this was so, notwithstanding 
subsequent post-nuptial arrangements made in the nature 
of a settlement by the husband and wife, and which ignored 
the proposals in the letter (/). 

The word used in the section under discussion is "agree- 
ment," and a promise in writing is not sufficient, it has 
been said, if it amount only to an engagement or under- 
taking (g). To constitute an agreement, " there must be 
the assent of two or more minds ... so certain and com- 
plete that each may have an action upon it" {h). And 
such an agreement in writing, or a note or memorandum 



{d) Agnew, Stat, of Frauds, p. 
227 et seq. 

(e) Wanhford v. Fotherhy, 2 Vem. 
321. This case, however, is very 
meagrely reported. 

(/) Luders v. Ansty^ 4Ves. 601. 
The decision would probably have 
been different had the other settle- 



ment been ante -nuptial. 

(g) Sed queere. 

(h) Per Comyns, C. B., cited by 
Liord Ellenborough in Wain v. 
Warltersy 5 East, 10. But it might 
really seem this is too strictly 
verbal an interpretation. See t«/ra, 
note {I). 
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thereof, and signed, there must be, in order to give a cause 
of action on the consideration of marriage (i) ; unless, aa 
has been before said, there be part performance or fraud 
(in equity), to remove the case from the operation of the 
statute. 

This strict construction of the Statute of Frauds on this Strict oon- 
point has been followed in the more recent case of Caton v. etatuteT ^ 
Caton (k). In this case, the husband, previously to mar- 
riage, wrote out and gave to his wife's solicitors certain 
proposals as a basis of a marriage settlement in this form : 
" C. (the husband) to do so and so, and H. (the wife), to 
have so and so." It was held, on a bill filed by H., that 
independently of a question of waiver which would pro- 
bably have been decided in the defendant's favour, H. was 
not entitled to specific performance of the proposals (/). 

In Caton v. Caton (m), the requisites of a signature to Caton y. Caton, 
satisfy the Statute of Frauds are very carefully considered, 
and it was laid down (n), that the signature must be so 



(i) TFain v. Warlters, ubi sup. 
The 17th section of the Statute of 
Frauds is distinguished from the 
4th in this respect, no agreement 
as distinguished from an engage- 
ment or undertaking being neces- 
sary in the latter section. Egerton 
V. Mathews, 6 East, 307. And see 
Kenworthy v. Schojieldy 2 B. & C. 
947; Sari v. BourdiUon, 1 C. B., 
N. S. 188 ; 26 L. J., C. P. 78. 

{k) L. R., 1 Ch. 137; 34 L. J., 
Ch. 664 ; on appeal, L. B., 2 H. L. 
127, 140; 36 L. J., Ch. 886; 14 
L. T. 34 ; 14 W. R. 267. 

{I) It will be seen, from the cases 
above cited, that a strict interpre- 
tation is put on the agreement in 
the letter, or what may be called 
the enabling part of the 4th sec- 
tion ; and it seems that it might be 
argued that, upon a similar con- 
struction of the same term in the 
first or disabling part of the same 
section, an agreement only amount- 
ing to an undertaking or an en- 
gagement would not be affected by 
the statute at all, so that a mere 



promise (not amounting to an 
agreement) might be left to the 
common rules of law, and, if made 
for the consideration of marriage, 
be held valid. This view, how- 
ever, so far as the author is aware, 
has never been maintained, and 
may probably be assumed to be 
untenable. The Statute of Frauds, 
which has perhaps as often pro- 
tected as prevented improper deal- 
ing, has been very variously esti- 
mated, both as to its policy and the 
merits of its drafting. It has been 
said to have been drawn by Lord 
Hale ; but Lord Mansfield, in 
Wyndham v. Chetwyndy says that 
at most Lord Hale only left some 
loose notes, which were afterwards 
unskilfully digested : and perhaps 
in too minute and literal interpre- 
tation, as the words, the spirit of 
the statute, may sometimes be lost. 

(m) Ubi sup. And see L. R., 
ibid. p. 143. 

(n) By LordWestbury, approving 
the language of Sir William Grant 
in Ogilvie v. Foljambey 3 Mer. 63. 
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placed as to show that it was intended to relate and refer 
to every part of the instrument. It must show that every 
part of the instrument emanates from the individual sign- 
ing, and the signature was intended to have that effeot ; 
and a signature found on an instrument incidentally only, 
or having relation and reference to a portion only of the 
instrument, cannot have the legal effect and force which it 
must have in order to comply with the statute, and to 
give authority to the whole of the memorandum. 

Although there may be no agreement signed sufficiently 
within the terms of the Statute of Frauds, yet an agree- 
ment in consideration of marriage may, like other agree- 
ments, be supported, if it be shown that there has been a 
sufficient part performance in pursuance thereof ; for this 
purpose it is necessary that one of the two contracting 
parties, and not, of course, the one sought to be charged, 
has been induced to alter his position on the faith of the 
contract (o). 

The fact, however, itself, of the marriage taking place, 
is not a sufficient part performance to bring a case within 
the equitable rule. Marriage, in fact, is not necessary to 
bring a case within the statute at all, and to hold that it 
also is sufficient to take the case out of the statute, would 
be a palpable absurdity {p). 

Generally speaking, in order to exclude the operation of 
the Statute of Frauds, there must be a part performance of 



The following cases were eited in 
Caton V. Catortf in favour of the 
plaintiff, that the signature was 
sufficient, viz. : — Hannnersley v. De 
JBiely 12 CI. & F. 45 ; Ogilvie v. Fol- 
Jambej 3 Mer. 63 ; Saunderaon v. 
Jackson, 2 B. & P. 238 ; Mundy v. 
Jollife, 6 My. & Or. 167 ; Podmore 
V. Sunning, 7 Sim. 644 ; Wallgrove 
v. Tebba, 2 K. & J. 313 ; Ridgway v. 
WhartoHy 6 H. L. C. 218 ; Slieppey 
v. Denison, 6 Esp. 190 ; and the 
following in opposition, viz. : — Go88 
V. Lord Nugent, 5 B. & Ad. 68 ; 
Stokes V. Moore, 1 Cox, 219 ; Lobb v. 
Stanley, 6 Q. B. 679; Fropert v. 



Parker, 1 Buss. & My. 625 ; Z<m- 
sence v. Tiemey, 1 Mac. & G. 651 ; 
Jorden v. Money, 6 H. L. C. 1039 ; 
Glengall v. Barnard, 1 Keen, 769 ; 
and Thynne v. Glengall, 2 H. L. C. 
131. 

(o) Per Cranworth, L. C, in 
Caton Y. Caton, L. R., 1 Ch. p. 148. 

(p) Ibid. And as to what amounts 
to a part performance, see Alder son 
V. Jfa<W»«o»,L.R.,8App.Ca.467; 7 
Q. B. D. 174, 178; 43 L. T. 249; 
and Nunn v. Fabian, L. B., I Ch. 
35 ; 13 L. T. 34 ; 11 Jur. 868 ; 36 
L. J., Ch. 140, 
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some definite agreement, and some consideration for the 
agreement, and while the fact of marriage is not a part 
performance, yet it may in itself supply a sufficient con- 
sideration. 

There is a well-known general principle of equity, that Representa- 
where a representation is made by one party for the pur- ii^^^^ ™^" 
pose of influencing the conduct of the other party, and it 
is acted on by such other party, the latter may obtain the 
assistance of the court for the purpose of having such 
representation made good ; at all events where the repre- 
sentation amounts to a legal fraud against the person 
seeking relief. This principle is doubtless applicable to 
representations made in contemplation of marriage, though 
it is necessary always to bear in mind as above stated, that 
the fact of the marriage is not in itself a sufficient acting 
upon the representation to raise the equity {q). 

It has been laid down, however, that if one person holds 
out inducements to another plainly and deliberately, and 
such other person marries on the faith thereof, the court 
will enforce performance of the promise (r). 

But the promise may be waived by the acceptance of 
other conditions in a formal ante-nuptial settlement (s), and 
it must be shown that the marriage took place in reliance 
on the promise {t). 

And in cases of fraud, equity will give relief even against Fraud, 
the words of the statute, for instance, if one agreement in 
writing should be proposed and drawn up, and another 
fraudulently and secretly brought in and executed in lieu 
of the former, in this and such like cases of actual fraud 
equity would relieve; but where there is no fraud, only 



{q) Hammersleyy. Be Biel, 12 a. D. 776 ; 27 W. R. 868. 

& F. 62 (n) ; Loffua v. Maw, 3 Giff. (r) Kayy, Crook, 3 Sm. & G. 407. 

603 ; Jordan v. Money, 6 H. L. C. («) Loxley v. Heath, I De G., F. 
186; Richard Y. Sears, 6 A. & E. . &J. 489; 27 Beav. 623. 

469; Chamber laine Y, Chamberlaine, {t) GoldicuUv.Towmend,2S'Be8iy, 

Freem. Gh. R. 34 ; Stickland v. 446. As to the non-communica- 

Aldridge, 9 Ves. 516. Ajid see tion of the promise, see Ayliffe v, 

Jjashwood V, Jermyn, L. R., 12 C, Tracey^ 2 P. W. 65. 
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relying upon the honour or promise, equity will not 
relieve (w). 

As has been abeady seen, promises made on the occasion 
of a treaty for marriage to either party are binding (if the 
marriage take place on their faith), upon the parties 
making them, and the fact of the marriage, though it is 
not good as a part performance, supplies a good considera- 
tion for the purpose on the part of the person to whom the 
promise is made. The rule, indeed, appears to depend on 
the large principle, that when a man makes a representation 
to another in consequence of which that other person con- 
tracts engagements or alters his position, or is induced to 
do any other act which either is permitted or sanctioned 
by the person making the representation, the latter cannot 
withdraw from the representation, but is boimd by it con- 
clusively. A principle which applies in the fullest extent 
to cases of this kind (x). 

The promise or representation, however, must not be of 
two vague or general a character. It must be sufficiently 
definite for a court to be able to say what it is that has 
been contracted for. It is sufficient, however, if the thing 
promised, though not stated in terms, can be sufficiently 
inferred from the circumstances. Thus, where a father, on 
the occasion of the treaty for his daughter's marriage, 
wrote as follows : — " I will still adhere to my last pro- 
position, viz., to allow Elizabeth 100/. per annum, and that 
at my decease she shall be entitled to her share in whateyer 
property I may die possessed of," the letter was held to be 
sufficiently definite to constitute a binding contract (y). 

In this case the father died possessed of both personalty 



(w) Montacute v. Maxwell, 1 P. W. 
620. But see Dashtvood v. Jermi/n, 
ubi tup. 

(x) Per Bacon, V.-C, in Cover- 
dale Y, Eastwood, L. B., 15 Eq. 121, 
131 ; 42 L. J., Ch. 118 ; 27 L. T. 
646 ; 21 W. B. 216. See also, on 
the subject, LoxUy v. Heath, 27 
Beav. 623 ; 1 De Or,, F. & J. 489 ; 



Bold Y. Hutchinson, 20 Beav. 250 ; 
6 De G., M. & G. 658 ; Be Biel v. 
Thompson, 3 Beav. 469 ; 12 CI. & F. 
45 ; Barkworth v. Tounff, 4 Drew. 
1 ; and Goldieutt v. Ibwnsend, 28 
Bear. 446. And of. Dashufood t. 
Jermyn, L. R., 12 C. D. 776 ; 27 
W. R. 868. ' 

(y) Lavei^ v. Fielder, 32 Beav. 1. 
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and realty, and leaving a widow, a son, and the daughter 
above referred to, and it was held, that the expression " her 
share " in the letter was sufficiently explicit, as it legally 
meant, in the state of the family, one-half of two-thirds of 
the personalty of the parent. 

In the consideration of the case much importance was 
given to the exact expression " her share," and it was 
intimated that had the wording been " a share " only it 
would have been too ambiguous to be enforced. And it is 
also to be noticed, that there being a son, the daughter was 
held not to be entitled to any part of the realty, as she 
would have had no share of it in case of an intestacy. 

Similarly in De Biel v. Thompson (s), a father, in his Definite smn. 
proposals on the marriage of his daughter, stated that " he 
also intended to leave her a further sum of 1,000/.," and this 
sum was accordingly decreed to be paid out of his estate 
on his decease. 

On the other hand, a statement, by tte wife's father, indefinite 
was as follows : — " You may assure the yoimg gentle- P"^""^®- 
man that on his marriage he shall have 2,000/. sterling ; 
nor will that be all, she is and shall be noticed in my will, 
but to what further amount I cannot precisely say," was 
not held to be binding except as to the 2,000/. ; the rest of 
the letter being too indefinite to be enforced {a). So, also, 
a promise to " recognize " a son in a will is too vague {h). 

It remains to add, that there must be a connection 
between the promise or representation and the marriage 
or consent thereto. A gratuitous promise by A. to B., 
whereby C. consents to a marriage, does not appear to give 
any claim against A. (c). 

\z) 3 Beav. 469 ; 12 Q. & F. 45. (b) Kay v. Crook, 3 Sm. & Giff. 

(a) Moorhouse v. Colvin, 16 Bear. 407. 
361. {c) Dashwood v. Jermyn,, L. R., 

12 C. D. 776 ; 27 W. R. 868. 
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THE WIFE S EQUITY TO A SETTLEMENT. 



Wife 8 eqmty Jy cases where a mamed woman has a present title to 

to settlement. . ^ • i • ji-i»i • • i^ , 

property, wnien is not already m her possession or m that 
of her husband, she has an equitable right previously to 
the reduction thereof into possession by herself or her 
husband, to require that a sufficient part of it should be 
settled upon her. It is to be observed, however, that the 
importance of this branch of equitable jurisdiction will 
become less and less important under the operation of the 
Married Women's Property Act, 1882 (a). The juris- 
diction seems founded on the principle expressed by Lord 
Eosslyn in Oswell v. Prohert (b), that whatever a husband 
takes in right of his wife is in itself a provision for both. 
This equitable jurisdiction is a very old one. Thus, in 
Sturgis v. Champneys (c), it is said that the time cannot be 
found when the court did not exercise this jurisdiction. 

As this right has been long established, so also is it 
extensive as to subject-matter. It comprises not only 
personal property, but extends to real estate (a?), and not 
only to absolute interests in either, but to life or other 
limited interests of the wife (^), if immediate, and not 



Exiensive 
nature of 
right. 



(a) 45 & 46 Vict. c. 76. See 
Appendix. 

\b) 2Ves. 680. ^ee Ball y. Mont- 
gomery, 4 Bro. 0. C. 338 ; Brovm v. 
Clarkj 3 Ves. 166, 168. 

{c) 6 My. & Cr. 97. Sir Edward 
Turner's case is one of the earliest, 
a decree therein on this principle 
being found in the Lords' Jour- 
nals of 1680. See I Vern. 7. A 
ffiini1fi.r decree was made in 1692. 
See Tud<n' v. Samyney 2 Vern. 270. 



And see Knight v. Knight, L. R., 
18 Eq. 487 ; 43 L. J., Ch. 611 ; 22 
W. R. 792. 

{d) Hansom v. Keating, 4 Ha. 1; 
Burdon v. Dean, 2 Ves. 607. 

(e) Taunton v. Morris, L. R., 8 
C. D. 463 ; 47 L. J., Ch. 721 ; 38 
L. T. 662 ; 26 W. R. 674 ; In re 
Bryan, L. R., 14 C. D. 616; 49 
L. J., Ch. 604 ; 42 L. T. 682 ; 28 
W. R. 761 ; Fryor v. EilL 4 Bro. 
C. C. 139. 
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reversionary, and the jurisdiction extends to an equitable 
estate in fee descending on a married woman under an 
intestacy (/) : but it seems it does not extend to an equit- 
able estate tail of the wife {g) ; and where there is a cove- 
nant by the husband to settle after-acquired property of 
the wife specially, excepting a particular fund, then the 
rule may not extend to such fund (A) ; and the wife is not 
entitled to a settlement out of an annuity of which she 
and her husband are tenants by entireties (i). The juris- 
diction is also extensive, in the sense that interests are 
readily considered to be equitable ; for instance, where 
there is a legal interest in chattels real without the right of 
possession. Thus, the fact that a jointure term was out- 
standing in trustees, was considered to make the estate 
equitable {k). 

It has often been stated that the principle upon which Principle of 
the jurisdiction of equity vests in this case is the well- ® ^^ ^" 
known one that he who seeks equity must do equity ; but 
although this may be one ground of the jurisdiction, so 
that a wife, where the husband is plaintiff, may take full 
advantage of the principle (/), yet it is not the sole 
ground, and a wife is consequently entitled to come into 
equity, and actively assert her right in an action in which 
she is herself plaintiff (m). And she has been allowed to 
sue in formd pauperis where her husband was bankrupt, to 
assert her right to a settlement of her equitable estate for 
life in realty (n), 

A married woman, entitled to a share of a fund in court, 
is entitled after judgment in an administration action, but 

(/) Smithy. Matthews, Z De G., (k) Wort ham y. Femberton, 1 De 

F. & J. 139. G-. & S. 644. . 

{g) Life Association of Scotland y. (I) Sturgis y, Champneys, 5 My. 

Siddall, 3 De G., F. & J. 271. & Cr. 97. 

(A) Brookes y. Sicks, 12 "W. E. (w) Elibank v. MontoHeu, 5 Ves. 

703. 737 ; Wortham v. Femberton, 1 DeG. 

(i) Ward v. Ward, L. R., 14 C. & S. 644. 

D. 606 ; 49 L. J., Ch. 409 ; 42 L. («) Barnes v. Robinson, 32 L. J., 

T. 623 ; 28 W. R. 963. Ch. 143. 
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before further consideration to have her equity enforced, 
though the amount of the share is not ascertained (o). 

The equity is purely personal to the wife, but the court 
always makes provision in the settlement for the children 
of the then present or any future marriage, on the pre- 
sumption that it is the mother's wish(;?), and this irre- 
spectively of the fact, if it be so, that they are othCTwise 
provided for {q). But it may be otherwise if the mother 
object, as the court only assumes the jurisdiction against 
the father, and as between the mother and children the 
court will not take anything away from the mother unless 
it seems to be with her consent (r). 

The equity of the children, indeed, is not one to which 
they are in their own right entitled, and the court con- 
sequently will not interfere in their behalf originally (s). 

If, however, the mother has obtained a decree for a 
settlement, and then die, in that case the children may 
claim the benefit of the decree in their own favour (^), 
unless the wife has done some act to waive her equity (w). 

But should it be that the wife has only claimed the 
fund, and not expressly claimed settlement, such claim 
may not be sufficient to give the children any interest after 
her death {x). And until the final order for a settlement 
has been made, the wife has power to abandon the pro- 
posed settlement (y). 



(o) In re Robinson's Settled Estate, 
L. R., 12 C. D. 188 ; 48 L. J., Ch. 
607; 27 W. R 781. 

(p) Hodger v. Sodger^ 11 Bli. 
104; Spirett v. Willows, L. R., 4 
Ch. 407; 17 W. R. (Dig.) 155. 

{q) Conington v. Gilliat, 25 W. R. 
69. 

ir) SodgerY. Hodger, 11 Bli. 104. 

\s) But see Walford v. Gray, 13 
W. R. 335, 761. 

{t) Be la Garde v. Zempriere, 6 
Beav. 344, 346 ; Groves v. Clark, 6 
Sim. 684 ; Zloyd y. Mason, 6 Ha. 
149. 



(m) Murray v. Lord EUbank, 13 
Ves. 1 ; Fenner v. Taylor, 2 Russ. & 
My. 190. 

{x) Be la Garde v. Zempriere, ubi 
sup., p. 346. And see Steinmetz v. 
Malkin, 1 Glyn & J. 64 ; Zloyd v. 
Williams, 1 Madd. 450 ; Hodgers v. 
Hodgers, 11 BU., N. S. 620; and 
Wallace v. Auldjo, 1 De G., F. & S. 
643. 

(y) Baldwin v. Baldwin, 5 Dr. & 
Sm. 317 ; Barrow v. Barrow, 4 K. & 
J. 409, 424 ; Heaih v. Zewis, 13 W. 
R. 129. 
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The court has power of itself to order a settlement to be 
made of the property of married women who are infants, 
where they are wards of court, but not otherwise (z). 

Where money is in the hands of bankers, or third persons What i« a re- 
generally, the question may of course arise, whether it has po^^ion*** 
or not been sufficiently reduced into the possession of the 
husband to exclude the wife's equity. The principle seems 
to be, that this will depend upon the question whether or 
no the funds have ever been so placed, that the husband 
could at any time have brought an action against any 
person for them, or for money had and received for his 
own use {a). 

The wife, however, has no equity to a settlement out of No equity as 
a fund representing arrears of income which the husband ^ifXL'^me. 
was entitled to receive in right of his wife. The wife may, 
it is true, have an equity to intercept cash payment, but 
unless and until the right is set up the payments belong to 
the husband for his own benefit (ft). 

The wife's equity is good not only against the husband 
himself but also, as a rule, against his assigns, whether in 
bankruptcy or as purchasers. 

It is settled, that the purchaser for value from the hus- 
band, of the wife's chose in action to the corpus of which 
she is entitled, is in no better position as regards her equity 
than is the husband (c). « 

But the rule does not prevail against a particular Parohaser 
assignee of a life interest of the wife. If the question 'romhuaband. 
relates to a mere life estate, and if previously to the assign- 



(z) In re Potter, L. R., 7 Eq. 
484; Powell y. Oakley, 34 Beav. 676 ; 
Wortham v. Pembertony 1 De G. & 
Sm. 644. And see S. G. Infante' 
Settlement Act, 

(a) Per James, V.-C, in Aitcki- 
8on Y. Dixon, L. B., 10 Eq. 698 ; 
39 L. J., Ch. 705 ; 23 L. T. 97 ; 
18 W. R. 989. And see Hx parte 
Norton, 25 L. J., Bkcy. 43 ; Sturgis 
V. Champneye, 6 My. & Cr. 97 ; Bond 
y. Simmont, 3 Atk/ 20 ; Burdon ▼. 

B. 



Bean, 2 Ves. 607; and Blount v. 
Bestland, 6 Yes. 516. And see 
infra, p. 64. 

(b) In re Carr'e Trusts, L. R., 12 
Eq. 613 ; 40 L. J., Ch. 363 ; 19 
W. R. 676 ; Tidd v. Lister, 3 D., 
M. & G-. 867 ; Life Association o 
Scotland Y, Siddal, 3 D., F. & 
271. 

(c) Per Cranworth, L. C, in T%dd 
Y. Lister, 3 D., M. & G-. 867; and 
see Franco v. Franco, 4 Ves. 616. 

E 
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ment by the husband there has been no failure on the part 
of the husband to maintain his wife, the court will not, it 
seems, go so far as to allow the wife any interest (d). 

And so, in Elliott t. Cordell (c), where a legacy of the 
dividends of 900/. bank annuities was given to the wife 
during her life, and husband and wife joined in a sale of the 
life interest, and the husband afterwards became bankrupt, it 
was held that the purchaser was not liable to make provision 
for a settlement, though the husband could have been himself 
so liable on his bankruptcy ; and Sir John Leach expressed 
his opinion, that there was no authority for the equity 
claimed against a particular assignee in the case of an 
interest given to the wife for life, and that it did not 
follow as a corollary of any established doctrine of the court. 

In bankruptcy, however, it is different, and the wife's 
equity will prevail on the ground seemingly, that when 
the title of the assignee or trustee vests, the incapacity of 
the husband to maintain his wife has already raised the 
equity (/). ^ 

The question, however, whether a wife should be allowed 
any settlement at all is entirely one for the discretion of 
the court, even as against the trustee in bankruptcy of the 
husband ; and where the wife has a competent separate main- 
tenance, provided from other sources, it is possible that she 
may be considered not entitled to any settlement (^), 
though it is conceived that rather a strong case is required 
to disentitle her entirety to such equity, and the conduct of 



id) Stanton y. Eall^ 2 Buss. & 
My. 176. 

(e) 6 Madd. 149. And see Lumh 
▼. MilneSf 6 Yes. 517 ; and cases 
cited ; Brottm v. Ciark, 3 Ves. 166; 
asd Jacobs y. Amyatt^ 1 Madd. 
276 («). 

(/) Elliott y Cordell, ubi sup. 
And see also, as to the difPerence in 
this respect between the general 
and particular assignee of the 
husband, In re Carr*s Trusts, L. B., 
12 Eq. 609 ; 40 L. J., Ch. 353 ; 19 



W. B. 675 ; TiddY. Lister, 3D., M. 
& G-. 857 ; Life Association of Scot" 
land y. Siddal, 3 D., F. & J. 271 ; 
Stanton y. Hall, 2 Buss. & My. 175 ; 
and Sale y. Edmonds, 5 De G-. & 
Sm. 603. 

{ff) Giacometti y. Prodgers, L. B., 
14 Eq. 253 ; 27 L. T. 470 ; on ap- 
peal, L. B., 8 Ch. 338 ; 28 L. T. 
432; 21 W. B. 375; Spicery. Spicer, 
24 Beay. 365 ; Aguilar y. Aguilar, 
5 Madd. 414 ; and In re ErskineU 
Trusts^ 1 K. & J. 302. 
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the husband under the circumstances of each case, for 
instance, whether he is maintaining his wife, or is willing 
so to do, will be considered in such cases (A). 

The proportion of the fund to be settled is also a Proportion of 
question for the discretion of the court. Formerly it was g^ed. 
supposed, that it was the rule of the court to divide the 
fund equally between the husband on the one side, and the 
wife and children on the other (i). But the rule has been 
relaxed, and considerable latitude in apportioning the 
amoimt was assumed by the court (k). In Spirett v. 
Willows (/), the court settled three-fourths, and in Carter v. 
Taggart (m), two-thirds. 

In Taunton v. Morris (w), on appeal from a decision of No fixed rule. 
Malins, V.-C, whereby the whole of a married woman's 
life interest was settled upon her, the husband being in- 
solvent, Brett, L. J., affirming the decision of the Vice- 
Chancellor, said as follows : — " The principle of the courts 
is one which we cannot but admire, that a settlement 
should be made of the wife's property. But in the course 
of time an artificial rule for carrying it out has been 
made, under which a certain proportion only is given to 
the wife. In modem times this artificial rule has fallen 
through ; several cases had been cited in which the whole 
of the wife's property was settled, no distinction being 
taken in them between corpus and income. The modem 
rule seems to be, that all the circumstances of the case 
should be looked at, and that the judge should exercise 
his judicial discretion as to the amount to be settled. 
Such circumstances are the amount of the property in 
question, the amount of the husband's debts, and the 
length of time since the insolvency. In the present case, 

(A) Giaeometti v. Frodgers, ubi [I) L. R., 1 Oh. 620 ; 17 W. R. 

(t) Beretford v. Hobaon, 1 Hadd. (m) 6 De G. & Sm. 49. 

362 ; Napier Y. Napier, 1 D. & War. \n) L. R., 11 0. D. 779 ; on ap- 

407. peal, see S. C, 8 G. D. 453 ; 47 

(At) Per Caims, L. C, in In re L. J., Ch. 721 ; 38 L. T. 662 ; 26 
8uggitt'$ Trutta, L. R., 3 Ch. 217. W. R. 674. And see De Mariana 

V. De Mariana, 24 W. R. 200. 

£2 
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I think, the length of time since the insolvency (o) renders 
it quite an exceptional case. If it was not for the debts 
being kept alive by the insolvency all the husband's debts 
would have been barred by lapse of time, and, doubtless, 
in fact, all have long ago been written oflE by the creditors 
as bad debts. Another thing to be considered is the 
amoimt of the property. If it had been an income of 
1,000/. a year the Vice-Chancellor's decision, probably, 
might have been different ... all things must be con- 
sidered in applying the principle of the Courts of Equity." 
The whole of the fund will, as a rule, be settled only 
in some one of the following cases, namely, where the 
husband is unable or unwilling to maintain his wife; 
where he has already received a considerable part of the 
fund; or where the fund is so small that it is not worth the 
trouble and expense of division. 

To deprive a husband of all right to any portion of the 
fund on the first ground alone, the husband must be 
actually insolvent, or have deserted his wife (p) ; but the 
fact that he is living apart from her is not in itself a suffi- 
cient reason if he has not been guilty of misconduct {q). 

In the second case, where the husband has already re- 
ceived a large amoimt, the whole of the residue may be 
settled (r). Another case, where the settlement may ex- 
tend to the whole fund, is in the case of very small sums. 
On this point it appears that a married woman has an 
equity to a settlement, however small the fund may be. 
It was, indeed, formerly considered otherwise («), on the 
groimd chiefly, that as a rule of practice a sirni of less than 



(0) Fifteen yean, 

Ip) Jnre Suggitt^a Trusts, L. R., 
3 Ufai. 215 ; Giacometti y. Frodgers, 
X. R., 8 Ch. 338 ; 28 L. T. 432 ; 21 
W. R. 376 ; Brett v. Qreenwell, 3 Y. 
& 0. Ex. 230 ; Gilchrist v. Cator, 1 
De G. & S. 188 ; In re Cutler, 14 
Beay. 220 ; Francis y. Brooking, 19 
Beay. 347 ; In re Eineaid's Trusts, 
1 Drew. 326 ; Dunkley y. Lunkley, 



2 D., M. & G. 390. 

(q) In re Suggiit*s Thrusts, uhi sup. 

(r) Scott Y. Spashett, 3 Mac. & G. 
699; WardY, Yates, 1 Dr. & Sm. 
80 ; Gardner y. Marshall, 14 Sim. 
676 ; Nicholson y. Carline, 22 VT. R. 
820. 

(«) Bourdillon y. Adair, 3 Bro. G. 
C. 237. 
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200/. will be paid out of court without the separate exami- 
nation of a married woman, her consent being in fact 
taken for granted (^). This presumption of consent is 
however, of course, rebutted if the wife insist upon a settle- 
ment, and she is entitled to have a settlement accordingly; 
and further, inasmuch as it is not worth while to divide a 
small amoimt, she is entitled to have the whole sum 
settled (m). 

If, however, a married woman is liable for ante-nuptial Casea of 
debts, she is not entitled to any equity to a settlement till 
they are paid {x) ; and, generally, anything in the nature 
of fraud on the part of a married woman will prevent her 
setting up her equity (y) ; and no equity in favour of a 
woman arose where her husband, as a defaulting executor, 
was disentitled to receive a part of her share (2). 

It is now settled, that the right of the wife should not Ultimate 
be varied further than wUl suffice to let in the equity of ^^^en to hiis. 
the wife and children ; and, therefore, where the fund is band, 
not reversionary, and the husband has, therefore, subject 
to the equity, a right to reduce it into possession, the 
ultimate limitation of the settlement should be to the 
husband or his incumbrancer (if he has encumbered) abso- 
lutely, whether the husband survive the wife or not. The 
point seems to have been so decided by Lord Cran worth in 
Carter v. Taggart{a)^ though down to the date of that 
decision a practice had crept in of giving the wife a general 
power of appointment in default of children, or of making 
the limitation to the husband contingent upon his sur- 
viving his wife. The form of ultimate limitation in a 
settlement made by the court of property subject to a 
wife's equity, is, after the death of the wife, and failure of 

(t) Re Kincaid, 1 Drew. 326. {x) Barnard y. Ford, L. R., 4 Ch. 

\u) Re Kincaid, ubi sup. ; Foder 247 ; 20 L. T. 289 ; 17 W. R. 478. 

▼. Finnay, 4 Rn88. 428 ; Re Cutler, (y) In re LmWe Trusts, L. R., 4 

14 Beav. 220; ReMerriman's Trusts, Ch. 591 ; 17 W. R. 974. 

10 W. R. 334 ; and see In re Cord- (z) Knight v. Knight, L. R., 18 

fr^/r* -£'«^a^^, L. R., 20 Eq. 644 ; 44 Eq. 487; 43 L. J., Ch. 611; 22 

L. J., Ch. 746 ; Osborne v. Morgan, W. R. 792. 

9 Ha. 432. {a) i D., M. & G. 286. 
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How far right 
of husband to 
he ousted. 



children of her then present or any future marriage, for 
the benefit of the husband whether he survive the wife or 
not (b). 

Lord Chelmsford in Spirett v. Willows (c), Yioe-Chan- 
oellor James in Croxton v. May (c), and Lord Cairns in In 
re SuggitpB Trusts (c), have all held it inconsistent with 
the husband's rights to interfere with the fund more than 
is necessary in the interest of the wife and children, and 
that to give a general power of appointment to the wife 
goes beyond what is necessary. In the yet later case of 
Walsh V. Wason (c), Lord Selbome held, upon the same 
principle, that it would go beyond the necessity of the case 
to place the fund in the position of a reversionary interest 
by making the limitation to the husband (in default of 
children) contingent upon his surviving his wife, but the 
settlement should contain a power of appointment by the 
wife by will or deed amongst the children prior to the 
limitation to them {d). The wife will lose her right to a 
settlement if the property be reduced into possession by 
the husband, either actually or constructively. Actual 
receipt of the funds is, of course, a sufficient reduction into 
possession by the husband to exclude the wife's right {e). 
And any transfer to the husband or his assignee, so as to 
vest the absolute control over the fund, appears sufficient (/). 
What is a re- But a legacy is not sufficiently reduced into possession 
possession by ^7 ^^® appropriation by the executrix of a mortgage of the 
husband. same amount to satisfy it, as the wife must have been a 
party to sue for it (g), and the conveying over of a fund to 
the account of the husband and wife in an action is not a 



{b) Walsh V. JFason, L. R., 8 Oh. 
482; 42 L. J., Ch. 676; 28 L. T. 
457 ; 21 W. R. 554 ; Croxton v. May, 
L. R., 9 Eq. 404; 39 L. J., Ch. 
155 ; 22 L. T. 457 ; 21 W. R. 554; 
Spirett V. WillowSy L. R., 1 Ch. 
620 ; 4 Ch. 407 ; Carter v. Taggart, 
ubi sup. ; In re Sitggitt^s Trusts, L. 
R., 3 Ch. 315. 

(c) Ubi Slip. 

{d) Oliver v. Oliver, L. R., 10 



0. D. 766 ; 48 L. J., Ch. 630 ; 27 
W. R. 657. 

(e) Boswell v. Earle, 12 Vea 473 ; 
Ryland v. Smith, 1 My. & Cr. 53 ; 
Be Jenkins, 5 Russ. 183. 

(/) Harrison v. Andrews, 13 
Sim. 595 ; Tidd v. Lister, 3 De G., 
M. & a. 871. 

{g) Wollaston v. Berkeley, L. R., 
2 C. D. 213 ; 45 L. J., Ch. 772 ; 34 
L. T. 171; 24 W. R. 360. 
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reduction into possession by the husband (A). But a sale 
by the husband of the wife's chattels, and receipt by him 
of the purchase-money, is a clear reduction into pos- 
session (i). 

It remains to add, that a trustee or executor is not bound Trustee need 
himself to assert a married woman's equity to a settlement, equity, 
but is at liberty to pay over her funds to her husband if 
he think fit {k). 

It remains further to add, that a married woman can, 
by deed acknowledged, effectually release to a purchaser 
her right to an equity to a settlement (/). 

It remains to repeat, that much of the law stated in the Effect of 
present chapter will be no longer applicable since the ^^^»g 
passing of the Married Women's Property Act, 1882 (m). Property Act, 
At all events, as regards those married women who have 
married since that act came into operation, and the effect 
of that act, and of the previous statutes incorporated there- 
with, should be carefully considered in future in all cases 
where a married woman's interest in property is concerned. 

(A) Frole v. Soadi/^ L. R., 3 Ch. {k) Boswell v. EarUy 12 Ves. 473, 

220 ; 17 L. T. 485 ; 16 W. R. 296. 475 ; Glaister v. Hewer, 8 Ves. 195, 

{%) Widgery v. Tepper, L. R., 6 206. 

C. D. 516 ; 7 C. D. 423 ; 47 L. J., {I) 20 & 21 Vict. c. 67 (MaUns' 

Ch. 550 ; 38 L. T. 434 ; 26 W. R. Act). For form of release, see 

646. And see further, on the sub- Prideaux, vol. 1, p. 393 ; and see 

ject generally, Dav. Conv. 4th ed. Cooke v. Williama, 4 W. R. 504. 

vol. 2, pt. 1, pp. 226 et seq, (m) 46 & 46 Vict. o. 76 ; see 

Appendix. 
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CHAPTEE rS. 



SETTLEMENTS BY THE COURT. 



Marriage 
with consent 
of court. 



Marriage 
without con- 
sent, a con- 
tempt of 
court. 



Kindred to the subject discussed in the preceding chapter 
is the consideration of the nature of the settlement upon 
marriage, directed by the Chancery Division of the court, 
in cases where it is called upon to direct such a settlement. 
Where a ward of court marries, the court will take care 
that a proper settlement of her property is made (a) . 

When the marriage takes place with the consent of the 
court the settlement will be made on the application of the 
parties, and will contain all usual provisions in favour of 
the wife, husband and children. Where the marriage 
takes place without the consent of the court — an event 
which in itself involves the commission of a contempt of 
court — a settlement of greater strictness may be made, so 
as to exclude more or less completely the interest of the 
husband. The jurisdiction of the court, in the latter case, 
is founded on the contempt exhibited by the conduct of 
the husband in marrying a ward of court without con- 
sent (ft) ; an offence which varies greatly in importance. 



(a) The Queen, as parens patrio}, 
has a jurisdiction over the estates 
and persons of infants, which juris- 
diction is now exercised thiough 
the Chancery Division of the High 
Court of Justice, in succession to 
the old Court of Chancery, to which 
the jurisdiction had fallen on the 
cessure of the old Court of Wards. 
** Ifc is not a profitable jurisdiction 
of the Crown, hut for the benefit 
of the infants themselves, who 
must have 8ome common parent." 
Per Lord Hardwicke, in Smith v. 
Smithy 3 Atk. 306. 



{b) Such a marriage is a punish- 
able contempt, and is only condoned 
(amongst other things) by a proper 
settlement being made. "If he 
(the husband) refuses, I will send 
him back to the Fleet, and there 
talk to him about it." Per Lord 
Thurlow, in Stackpoole v. Beaumont j 
3 Ves. 98 ; and see Martin v. Foster ^ 
7 B., M. & G. 98. The pendency 
of a suit relative to the property of 
an infant renders him a ward of 
court, and so does any order of the 
court, which has the effect of put- 
ting the parties in the same position 
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and which may be simply a teohnioal and venial error, or 
one of a serious nature, according to the circumstances 
of each case. 

In all cases connected with the marriage of a ward of 
court, the court acts by way of analogy to the care and 
prudence of the natural parent (c) ; and where no serious 
misbehaviour has occurred on the part of the intending 
husband, the court will give sanction to any arrangement 
which a prudent father would approve (d). 

Where the marriage takes place with the consent of the initiatiye by 
court, the initiative is taken by the parties themselves, and P*^^®^- 
the settlement, though it must be approved by the court, 
will usually be of the same character as one made out of 
court by the same parties, and under similar circumstances, 
as to the arrangement of the life interests in the funds (.). 
and as to the ultimate trusts (/), and otherwise. 

Where the marriage takes place without the consent of 
the court, the husband will be punished (in proportion to his 
misconduct) by more or less rigorous exclusion from par- 
ticipation in the enjoyment of the property (g). 



as if an action was commenced. 
Payment into court of money be- 
longing to an infant under the 
Trustee Belief Act makes the in- 
fant a ward of court. In re Hodges* 
Settlement, 3 K. & J. 212. And 
so does an order for maintenance of 
an infant without suit. In re 
Graham, L. R., 10 Eq. 530; 19 
W. R. 951. But payment into 
court of money of an infant under 
the Legacy Duty Act, or the Lands 
Clauses Act, does not make the 
infant a ward. In re Hillary, 2 
Dr. & Sm. 461 ; Ex parte Brewer, 
2 Dr. & Sm. 662. 

(c) Per Lord Hardwicke, in Smith 
V. Smith, 3 Atk. 305. 

(rf) Martin v. Foster, 7 D., M. & 
G. 102 ; Dav. Prec. vol. 3, part 2, 
p. 655. 

{e) It is the usual practice where 
there is no great disparity of for- 
tune, for the hushand and wife to 



take a first life interest in their 
own property, except where it is 
desirable (by reason that the hus- 
band is in trade or otherwise) to 
give the first life interest on the 
hiisband*s property to the wife,that 
it may acquire the protection of 
inalienabihty ; or, less frequently, 
where it is desired that the hus- 
band should take the first life in- 
terest in a landed estate belonging 
to the wife, or part of it, to enable 
him to maintain an influential 
position. See Dav. Prec. vol. 3, 
part 1, pp. 68 — 72 ; Prideauz, 
vol. 2, p. 172. 

(/) As to the usaal ultimate 
trusts, see Dav. Prec. vol. 3, part 1, 
p. 182; Prideaux, vol. 2, p. 175. 

(g) The fact that a venial con- 
tempt of court has been committed 
by the husband will not prevent a 
settlemient being made of a nature 
favourable to him. In Stevens v. 
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Zike V. Seres- 
ford, 



Jnrisdictioii 
of court to 
punJBh con- 
tempt. 



Thus, in some circumstances, the fund may be given to 
the separate use of the wife, with remainder to her children, 
with a power to give part of the income to the husband, if 
he survive, for life (A). In Like v. Beresford (e), where 
the husband had eloped with a ward, the first life estate 
was given to the wife in her fortune, and after her death 
one moiety of the income was given to the husband and 
the other in trust for the children, with remainder on the 
death of the survivor to the children as the wife should 
appoint, with remainder, in default of children, if the 
husband survived, according to the appointment of the 
wife, and in default of appointment to the executor of the 
husband. 

This particular branch of jurisdiction has been said to 
be exercised by way of punishment on such as have done 
any wrong act to the prejudice of infants (k)^ but it is 
probable that the courts now, in dealing with such cases, 
wiU not be solely actuated by vindictive feelings, but will 
rather endeavour to consult only the real interests of the 
ward. 

Upon the marriage of a ward of court under flagrant 
circumstances (/), Lord Eldon would not approve a pro- 
posal for a settlement giving the husband any interest 
except under his wife's will, and in case of his surviving 
her and there being no children ; and in gross cases of 
contempt a direction may be inserted in the decree, which 
directs a settlement to the effect that all the fortune of the 
infant is to be settled as strictly as in law or equity, in 
any view of the case it possibly can, or with such other 



Savage, 1 Ves. 155, the husband was 
even given the first life interest in 
the -v^e's money, she having some 
other separate provision. 

(h) Chassaing v. Parsonage^ 5 Ves. 

19. 

{%) 3 Ves. 510. 

\k) Per Lord Hardwicke in Smith 
V. Smith, 3 Atk. 305. 

[I) Millet V. Bowse, 7 Ves. 419. 



In this case the husband obtained 
a marriage licence upon a false oath 
that the ward, then aged fourteen, 
was of age. The clergyman was 
ordered to attend, and was repri- 
manded, and the husband was com- 
mitted and ordered to be indicted, 
and he was thereupon convicted, 
and sufPered the penalty of the 
pillory and imprisonment. 
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special proyisions as the case may require, and a settle- 
ment is prepared in chambers accordingly (»?). 

The fact that the wife consents to waive any settlement, Waiver of 
while she is still a ward of court, will not prevent the ^ard^ot ^ 
court insisting upon it (n) ; and after a settlement has allowed, 
been prepared, or even proposals for a settlement enter- 
tained, the court will not permit a ward and her husband, 
by waiting until the ward attains her age of twenty-one 
years, to evade the settlement (o). 

Where the bulk of the property moves from the lady. Power to 
it is usual to pay attention to the possible interests faJ^rofa 
of a second husband, and of the children of a second aeoondhns- 
marriage (j9), and a power or trust may properly be 
inserted with a view to make provision accordingly. This 
is specially the case where the husband has committed 
a contempt of court by running away with a ward (q). 
The rule, however, is one of more general application, and 
not limited to cases where the husband has been in the 
wrong ; and though most reported cases, where such a 
power has been inserted, are cases either of gross in- 
equality of fortune or of misbehaviour on the part of 
the husband, yet the principle, as laid down, is probably 
more extensive. Indeed, as regards all settlements, where 
considerable property is brought into settlement by the 
wife, or on the part of the wife's friend, and, especially, 
where there is contained an agreement for the settle- 
ment by her of all her after-acquired property, it seems 
only right that she should have a power to liberate 



(m) For various forms of decree, 
see Seton, vol. 2, pp. 727—732. A 
husband committed for contempt is 
not usually confined till he executes 
the settlement, but is generally re- 
leased on an undertaking to execute 
it. Cf . In re Sampson and Wall, L. 
R., 25 C. D. 482. 

[n) Stackp0ole v. Beaumont, 3 Ves. 

98. 

ip) Hobson V. Ferraby, 2 Col. 412 ; 
Money v. Money, 3 Drew. 266. 



( p) Per Lord Eldon in Hahey v. 
HaUey, 9 Ves. 472 ; and see Wells 
V. Price, 6 Ves. 398. 

(q) "Where a young woman is 
run away with, I will never con- 
sent to tie her up to that marriage. ' ' 
Per M. R., in Winch v. James, 4 
Ves. 386. And see also Millet v. 
llowse, 7 Ves. 419 (a flagrant case 
of contempt) ; and Chassaing v. Far^ 
sonage, 6 Ves. 15 (also a gross case). 
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paxt of the funds from the particnlax settlement in the 
event of her making a second marriage, or even gene- 
Extent of rally (r). The extent of this power will vary according 
to the particular circumstance of each case; it may be 
made exerciseable generally, or only upon a future 
marriage, and may apply to a fixed sum or share of the 
trust funds, or to a share varying with the number of 
children of the first marriage (s). 

It is the modem practice to provide for this object by 
means of powers reserved to the wife, and not by trusts. 
In Hakey v. Halsey (^), Lord Eldon, indeed, disapproved 
of making this provision in the case of the real estate of a 
minor by means of a power, on the ground that the minor 
might lose her husband and many again before she 
attained the age of twenty-one years, and there would be 
a difficulty in her exercising a power over real estate 
during infancy; but this objection would, probably, now 
be considered to savour of over-caution, and not be con- 
sidered of practical importance (w). 
Usual claufles As has been already seen, in the case of settlements 

in settlemeiits. i ' ji_ • ^ j i? _-x j x-l 

made on the mamage oi wards oi court, or under the 
Infants' Settlement Act, the proposals for the settlement 
are usually made by or on behalf of the parties themselves, 
and the court only interferes to prevent the insertion of 
provisions of an improper character. Under these circum- 
stances it is hardly surprising to find that there is little 
direct case authority to show what exactly is the nature of 
the settlement which the court will make mero motu, and 
in the absence of abnormal circumstances. A leading 
case on the subject is the case of Spirett v. Wiiloics (x). 
Spirett V. In this case, which was one of the settlement of money, 

the property of the wife, Lord Hatherley {y) said, that the 
power of investment ought to be confined to those securities 

(r) Dav. Prec. vol. 3, pt. 1, p. {t) 9 Ves. 472. 

221 ; Prideaux*8 Prec. vol. 2, p. (m) And see Dav. Prec. vol. 3, 

218 («) ; and see Budge v. JFinnall, pt. 1, p. 666. 
11 Beav. 98. (x) L. R., 4 Ch. 407. 

(») Dav. Prec. vol. 3, pt. 1, p. 221. (y) Then 8ir Page Wood, L. J. 
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on which cash, under the control of the court, might be 
invested (z). In this case, in the settlement made by the 
direction of the court, the trusts declared were for the 
married lady for life for her separate use, free from the 
control of any husband, with a restraint on anticipation. 
Then followed a power of appointment to all or any of her 
issue by any husband living at the date of the settle- 
ment {a)y such issue to be bom during her lifetime, or 
the life of such husband, or within twenty-one years after 
the death of the survivor ; and, in default of appointment, 
the funds were to be held in trust for all her children, or 
any her child, who, being sons or a son, should attain 
twenty-one years, or being daughters or a daughter, 
should attain that age or marry under that age. Then 
followed a clause, providing that if any such child should 
die in the lifetime of the mother, leaving issue at his 
death, such issue should take per stirpes the share of such 
deceased child. The settlement also contained the usual 
hotchpot, advancement, maintenance, and accumulation 
clauses, and a power of appointing new trustees; the power 
of advancement, during the lifetime of the tenant for life, 
requiring her consent in writing. 

If a settlement is made by the court in pursuance of Restraint on 
informal directions on a lady who is at the time of full anticipatioii. 
age, it is probable that a restraint on anticipation, in event 
of her marriage, will not be inserted, unless it be in 
accordance with her own wish (b). It is also a doubtful 
point whether, in construing words directing a settlement 
on a female and her issue, power should be given to the 
lady to appoint an interest to any future husband, such a 
power not being within the wording of the directions, yet 
being one which may assist the lady to make a beneficial 
marriage {c). 

{z) Small circiunstances, how- {b) St/monds v. Wilkes^ 13 W. R. 

ever, would lead the court to au- 1026 ; Dav. Preo. vol. 3, p. 72. 

thorize a more extensive power. And see supra^ Chap. I[. 

(a) These words were included to {c) Charlton v. Kendall, 1 1 Ha. 296 ; 

avoid the possibility of a perpetuity. Stanley v. Jaehsony 23 Beav. 460. 
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Hotchpot. 



Issue not 
always pro* 
yided for. 



It was decided, in an Irish case, that a hotchpot clause 
will not be made in a settlement made in execution of 
articles not referring to it ; but this was so decided chiefly 
on the ground — ^the articles being very old — that at the 
time they were drawn, the hotchpot clause, now almost 
universal, was not usually inserted (e/), and it is probable 
that this case is no longer an authority. 

Where a testator directed " the girls' shares to be settled 
upon themselves strictly," it was argued, not unnaturally, 
on the authority of Young v. Macintosh (^), and other 
cases, that the settlement should extend to the daughters' 
children; but Lord Eomilly, M. E., held that the income 
of the shares of each of the testator's daughters, directed 
by the will to be settled on themselves strictly, should, 
during the joint lives of herself and her husband, be paid 
to her for life without power of anticipation, and that if 
she should die in the lifetime of her husband then her 
share should go as she should by will appoint, and in 
default of appointment to her next of kin, exclusively of 
her husband, and that if she should survive her husband 
then the share should belong to her absolutely (/). 



Id) Zees Y. Zees, I. B., 6 Eq. 649. 
(e) 13 Sim. 445. 



(/) Zoeh V. Bagley^ L. B., 4 Eq. 
122; 16W. B. 1103. 
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CHAPTER X. 



AVOIDANCE OF SETTLEMENT BY CREDITORS. 



Marriage and other settlements otherwise valid are liable 
to be avoided by creditors under the stat. 13 Eliz. c. 6 (a) ; 
and, in the case of the bankruptcy or insolvency of the 
settlor, under the more stringent provisions of the recent 
Bankruptcy Acts (ft). 

Early acts of parliament had been enacted for the same 
purpose, but they have been for the most part repealed {c). 
Settlements are also liable to be avoided as against pur- 
chasers under the stat. 27 Eliz. c. 4. 

It may be well first to consider how far marriage settle- 
ments may be avoided under the statute of Elizabeth, and 
not under the Bankruptcy Acts, and we may premise that, 
speaking generally, the law applicable in the absence of 
bankruptcy proceedings is applicable also in the event of 
bankruptcy, but that the acts of the settlor, in event of his 
bankruptcy or insolvency, are liable to the e£Eect of addi- 
tional provisions, which have been specially enacted for the 
purpose of protecting his creditors from having their claims 
improperly defeated by settlements, or other dispositions 
of their debtor's property (d). 



{a) It has been said, that the 
common law was sufficient to at- 
tain eveiT end proposed by this 
statute oi Elizabeth ; the statute 
13 Eliz. c. 6, must be carefully 
distinguished from the statute 27 
Eliz. c. 4. The former protects 
creditors, the latter purchasers. 

{b) 32 & 33 Vict. c. 71, and 
46 & 47 Vict. c. 52. 

{e) Cf . 3 H. 7, c. 4 ; 60 Ed. 3, 
c. 6 ; 2 R. 2, c. 3. All of these 
have been repealed, at least so far 



as they relate to England, by the 
26 & 27 Vict. c. 126 (Statute Law 
Revision Act, 1863). 

(d) Under the Bankruptcy Act, 
1869 (32 & 33 Vict. c. 71), s. 91, 
the creditors' statutory remedy to 
avoid settlements is resbicted to the 
case of traders, and a list of the 
various advocations which consti- 
tute a person a trader are given in 
the first schedule to that act. Under 
the new Act of 1883 ti^e restriction 
is removed. 
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A settlement made previously to, and in consideration of, 
marriage, is, as is well known, made upon the most valuable 
consideration, and in the absence of actual fraud it is good 
against all claimants, both under the statute of Elizabeth 
and the bankruptcy legislation; and this is so, even 
though the settlor is indebted at the date of the settlement, 
and the wife knows it {e) ; and this, even though there is 
inserted, as happened in one case, a false recital that the 
property settled is the property of the wife (/). 

If, however, a marriage is only part of a scheme to 
defraud creditors, the marriage settlement may be set 
aside. Thus, where a man, in insolvent circumstances, 
married a woman with whom he had previously cohabited 
for seven years, and thereupon made a settlement, con- 
veying to trustees the whole of his property, it was held 
that the settlement was itself an act of bankruptcy, and 
was void against his assignees (^). So, in a more recent 
case, where a man executed an ante-nuptial settlement, and 
married a woman with whom he had cohabited, with the 
intent on his part to defraud his creditors, and the wife 
was implicated in the transaction, the settlement was held 
to be void against his creditors (A). 
13 Eliz. c. 6. The statute, now being considered, is specially framed 
BO as not to defeat a bond fide purchaser for value (i). In 
Copts V. Middl€ton{k), Sir Thomas Plumer, V.-C, speaking 
of the statute of 13 Eliz., says : — " The preamble of the 
act is for the avoiding and abolishing of feigned, covinous 
and fraudulent f eofEments, as well of lands and tenements 



(e) See (inter alia) Bulmer v. 
Hunter, L. R., 8 Eq. 40 ; 38 L. J., 
Ch. 643 ; 20 L. T. 942 ; 17 W. R. 
(Dig.) 60; Campiony. Cotton^ 17 Ves. 
263; Fraser v. Thompson^ 1 Giff. 
49; Hx parte MacBurnieU Trustees j 
1 D., M. & G. 441. 

(/) Campion v. Cotton, ubi sup. 

(a) Columbine v. Fenhall, 1 Sm. 
& Giff. 228. This case was decided 
under the Bankraptcy Act, 1861 
(24 & 26 Vict. c. 134), s. 70. 



{h) Bulmer v. Hunter^ L. R., 8 
Eq. 46, et ubi sup. 

(») The term purchaser indudes, 
of course, a person claiming under 
a bon&fde ante-nuptial settlement. 

(Ar) 2 Madd. 410, 427. In this 
case a nephew had purchased an 
estate from his uncle, who was in 
insolvent circumstances. No great 
undervalue was proved, and it did 
not appear that the nephew was 
aware of the state of his uncle's 
affairs on the purchase. 
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as of goods and chattels devised and contrived of malice, 13 Eliz. o. 6. 
fraud, covin, collusion or guile, to the end, purpose and 
intent to delay, hinder or defraud creditors and others of 
their just and lawful actions, suits and debts, not only to 
the let or hindrance of the due course and execution of 
law and justice, but also to the overthrow of all true and 
plain dealing between man and man, without which no 
commonwealth or civil society can be maintained or con- 
tinued. A conveyance, therefore, to be one aflEected by the 
act, must be shown to be feigned, covinous, and fraudulent, 
and made with an intent to delay, hinder or defraud 
creditors. But if this case were held to be within the 
statute, it would be the overthrow of all true and plain 
dealing and bargaining between man and man, for, as the 
purchaser cannot know the circumstances of the vendor, it 
would prevent all dealing and bargaining as between man 
and man, and counteract the object of the statute. The 
statute, in order to prevent this inconvenience, has by the 
6th section provided, that the act shall not extend to any 
conveyance upon good consideration (/), and bond fide to 
any person not having at the time of such conveyance any 
manner of notice or knowledge of such covin, fraud or 
collusion. A conveyance, therefore, cannot be invalidated 
by this act if there has been a bond fide purchaser "(tw). 

In Thompson v Webster (w), V.-C. Kindersley said, with 
regard to the general principle of the act: — " The principle 
now established is this ; the language of the act being, 
that any conveyance of property is void against creditors 
if it is made with intent to defeat, hinder or delay creditors; 
the court is to decide in each particular case whether on all 
the circumstances it can come to the conclusion that the 
intention of the settlor, in making the settlement, was to 
defeat, hinder or delay the creditors." 

(T) *^Good" here means valuable. worth a rent of as much as 60«. to 

(m) Copia v. Middleton^ ubi sup. 62«. per acre in 1792 ! 
In this case it appears incidentally {n) 4 Drew. 628. 

that land near Chichester was 

B. F 
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In Golden v. Gillam (o), Fry, L. J., says of this act, with 
special reference to the fact of the existence in any case of 
a good or valuable consideration, as follows : — " It is obvious 
that the intent of the statute is not to provide equal dis- 
' tribution of the estates of debtors amongst their creditors ; 
there are other statutes which have that object ; nor is it 
the intent of this statute to prevent any honest dealing 
between one man and another, although the result of such 
dealing may be to delay creditors, and have been cited 
accordingly where deeds of this nature have been held 
good, though the result of such dealing has been that cre- 
ditors have been not only delayed but excluded. The 
effect on a deed of this sort, of its being for good considera- 
tion, is very great. It does not necessarily show that the 
deed may not be void under the statute, because in many 
cases good consideration has been proved, and yet the 
object of the deed has been to defeat and delay creditors, 
which has been therefore for an unconscientious purpose, 
and the fact that there has been good consideration will 
not uphold the deed. But, nevertheless, it is a material 
ingredient in considering the case, and for very obvious 
reasons. The fact that there is valuable consideration, 
shows at once that there may be purposes in the transac- 
tion other than the defeating and delaying of creditors, 
and renders the case therefore of those who contest the 
deeds more difficult." 

In the case of Harman v. Richards (/?), Turner, L. J., 
then Y.-C, says, as follows : — " It remains to be considered 
whether the settlement which was then made for valuable 
consideration was also made bond fide^ for a deed, though 
made for valuable consideration, may be afiFected by mala 
fides. But those who undertake to impeach for mala fides 
a deed which has been executed for valuable consideration, 
have, I think, a task of great difficulty to discharge." 

(o) In re Johnson, Golden v. Oil- L. J., Ch. 154 ; 46 L. T. 222. 
lam, L. B., 51 L. J., Ch. 503, {p) 10 Ha. 89. 

affirming 20 0. D. 389, 392; 51 
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The question of the fuhiess of the value given for a 
purchase will not be very carefully weighed on a bond fide 
sale. The point seems to be this, that an owner as against 
his creditors may sell but may not give away, and must, in 
fact, be just before he is generous ; and if he sell bond fide 
to a purchaser, the prudence of the sale and exact amoimt 
of the purchase-money will not be minutely weighed, espe- 
cially as a person in embarrassed circumstances making 
a forced sale may not unnaturally be compelled to sell at 
some loss {q). 

Though the court will not go into the question whether 
the consideration be adequate or not, yet gross undervalue 
may be a proof of fraud, as if 200/. be given for a property 
worth 2,000/. (r). 

Voluntary settlements stand on a very different position 
from those for which there is a valuable consideration, and 
if it is the eifect of the transaction that the creditors are 
defrauded, the settlement cannot be sustained as against 
them(s). 

And there is no difference in such cases whether the 
parting with the property is by voluntary settlement or by 
gift, whether it is in anticipation of death or of bankruptcy, 
or whether it is by the free will of the donor, or at the 
instance of the donee {t). 

And it is not necessary to show any personal fraud in 
these cases if the creditors are, in fact, defeated. The 
parties must be taken in law to have intended the result 
which actually happens, and it is not necessary that there 



[q) In Upton Y. Bissett (Cro. Eliz. 
444), Owen, J., said, **He was at 
the making of the statute of Eliza- 
beth, when special care was taken 
that there should not be any words 
-which should extend to purchasers. ' ' 

(r) Doe V. Eoutledge, Cowp. 705 ; 
Grijfith V. Spratley, 1 Cox, 383 ; 
Baasett v. Nosworthp, Finch, 102 ; 
Moore v. Crofton, 3 J. & L. 438. 
And as to undervalue, see also 
Seme v. Meere, 1 Vem. 465 ; TarU 
Txdge V. Qopp^ Ambl. 596 ; Mathexv 



V. Feaver, 1 Cox, 279. In Nott v. 
Hill, Lord Nottingham regretted 
that the rule of civil law, that a 
bargain of double the value was 
avoidable, was not English law. 

(«) Reese Biver Mining Company 
V. Atwellj L. R., 7 Eq. 347 ; Cornish 
V. Clark, L. R., 14 Eq. 184 ; 42 
L. J., Ch. 14 ; 26 L. T. 494 ; 20 
W. R. 897. 

(t) Per Lord Romlllj in Cornish 
V. Clarkf ubi sup. 
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should be proof of an actual and express intent to defeat 
creditors in order to defeat a voluntary settlement (u). 

It follows from what has been said, that to enable a 
settlement to be held good against the operation of the 
13 Eliz. c. 5, the settlement must be one both for value 
and made honoLfide. A settlement simply bond fide for a 
meritorious object will not be effectual^ nor will a settle- 
ment be held good though it be made for value, if it be 
made with any fraudulent intention. 

Where an insolvent conveyed all his estate to trustees in 
trust to carry on his business and to pay a dividend on the 
debts of certain assenting creditors, the latter indemnifying 
the trustees, with a resulting trust in favour of the debtor 
of the shares of dividend payable to non-absenting credi- 
tors, it was held that the deed was void under the statute 
as containing a resulting trust in favour of the debtor, 
and tending at least to delay creditors {x). 

(«) Per Fry, L. J., in Golder v. L. T. 424 ; 27 W. R. 134. But see 

Gillam, L. R., 20 C. D. p. 393; Boldero v. London and Westminster 

andcf. 8. C, 51 L. J., Ch. 603; Discount Company^ L. R., 6 Ex. D. 

ibid. 164 ; 46 L. T. 222. 47 ; 28 W. R. 164 ; 42 L. T. 67 : 

(x) Spencer v. Slater, L. R., 4 Q. where Spencer v. Slater is distin- 

B. D. 13 ; 48 L. J., Q. B. 204 ; 39 gtiished. 
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CHAPTEE XI. 

AVOIDANCE OF SETTLEMENTS OF REALTY. 

Every voluntary settlement of realty is void under the Voluntary 
27 Elizabeth, o. 4(a), against a subsequent purchaser of ^^®*^!^gi. 
the property comprised in it for value. And such a settle- pLh^!*^ 
ment is void, though free from actual fraud, and though 
made for a meritorious consideration, and though the pur- 
chaser have notice of it (ft). 

In Doe V. Manning (c), Lord Ellenborough reviewed the statute ex- 
previous cases, and drew from them the deduction that, if tends to realty 
a settlement was voluntary, it was therefore ipso facto 
voidable and fraudulent within the meaning of the statute. 
This decision was given in the year 1807, and has been 
followed ever since (d) ; and though this was not always 
considered to be law, yet antiquarian researches into cases 
of an earlier date containing old dicta to the contrary 
would now be a waste of time (e). It must, however, be 
borne in mind that any ante-nuptial settlement, in the 
absence of actual fraud, is considered to have been made 
for valuable consideration (/) ; and it is also to be observed 
that this statute does not extend to personal chattels (^), 
but extends to realty alone, including, however, copy- 
holds (h) and chattels real or leaseholds (i). 

{a) This statute is given in the (g) Jones v. Crot*chef% 1 S. & S. 

Appendix of Statutes, infra, p. 265. 316. 

ib) Buckle v. Mitchell, 18 Ves. (h) Doe d. Tremlett v. Bothwicic, 

100. 5 B. & A. 131. 

(c) 9 East, 69. (i) Cf. Price v. Jenkins, L. R., 5 

{d) Per Jessel, M. R., in Trowell C. D. 619 ; 46 L. J., Ch. 805 ; 37 

V. Shenton, L. R., 8 0. D. 325. L. T. 51 ; reversing 4 0. D. 483 ; 

(e) Ibid. 46 L. J., Ch. 214 ; 36 L. T. 237 ; 

(/) See last chapter. 25 W. R. 427. 
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Purchaser 
favoured. 



Post-nuptial 

settlement 

void. 



A mortgagee is a purchaser within the statute, and a 
voluntary settlement is invalidated to the extent of his 
interest, leaving, however, all the persons interested under 
the settlement in the same position in which they were 
originally placed, except to the extent to which the mort- 
' gagee is let in and displaces them (k). 

A judgment creditor is not, however, within the benefit 
of the statute, and takes only the judgment debtor's 
interest in exactly the plight in which he finds it (/), 
though the statute itself gives to a purchaser for valuable 
consideration from the person who has executed a volun- 
tary settlement a title higher and better than that which 
the latter himself possessed (m). 

The doctrine of marshalling does not apply, so as to 
allow a judgment creditor indirectly to effect what he 
could not do directly ; for instance, where there axe other 
creditors who have different funds to resort to, he cannot 
prevent them satisfying their claims out of the sole fund, 
which he can look to as his security {n). 

A post-nuptial settlement, though importing to be made 
in pursuance of an ante-nuptial bargain, is only voluntary 
if the ante-nuptial bargain be one which, for any reason, 
could not have been enforced. It might well seem 
arguable, as it has been in fact argued, that in a case 
where an ante-nuptial agreement has failed to satisfy the 
requirements of, the Statute of Frauds or of Lord Tenter- 
den's Act, yet that if a post-nuptial settlement were made 
satisfying those requirements in conformity to such agree- 
ment, such post-nuptial agreement would be one for 
valuable consideration ; and that the statutes only pre- 
vented an action for damages or for specific performance 
being maintained against the person who made the ante- 
nuptial agreement, but did not prevent the settlement 



(k) Dolphin v. Aylward, L. R., 
4 H. L. 486, 500 ; 23 L. T. 636. 

(/) Craeknall v. Janson, L. R., 11 
g. D. 1 ; 48 L. J., Oh. 168 ; 40 



L. T. 640 ; 27 W. R. 851. 

(m) Ibid, 

{n) Dolphin v. Aylward^ L. R., 4 
H. L. 486, 600 ; 28 L. T. 636, 
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relating bax)k to the ante-nuptial agreement so as to be one 
for valuable consideration. This, howBver, is not the case, 
and the contrary has been recently authoritatively held (o). 

It is not necessary, of course, for money to pass to create Money need 
a valuable consideration. Such a consideration equally ^^^P^s^* 
arises where a person gives up a certain pecuniary advan- 
tage at the time of the grant, as where a sum of money is 
paid down at the time. So, in Totcnend v. Toker (jo), where 
a person claiming under a settlement had agreed to 
remove his residence, and had incurred considerable costs 
by such removal, and had subjected himself to increased 
expense in living upon the faith of the settlement, the 
court held that these circumstances in themselves were 
sufficient to take the case out of the statute of Elizabeth {q) ; 
and this, notwithstanding that there is no mention of this 
consideration in the deed, a consideration not being ex- 
cluded, because it does not so appear on the face of the 
document (r). 

In Tmvnend v. Toker (s), there was also a covenant to Townendr. 
indemnify the settlor against certain mortgages to an ^^^' 
extent greater than the law compelled by implication, and 
this was also held to be a valuable consideration. Had 
the covenant been less large, it would probably have been 
thought otherwise, as an express covenant to do what the 
law would bind the grantor to do without it could not 
create a consideration, for otherwise it would be impossible 
to make a voluntary settlement of an equity of redemption. 

In cases of this class the quantum of the consideration is Quantum of 



(o) Per Jessel, M. R., and Cot- 
ton, L. J., on appeal, in Trowell v. 
Shenton (reversing Hall, V.-C), 
L. R., 8 C. D. 324, 326 ; 47 L. J., 
Ch. 738 ; 38 L. T. 369 ; 26 W. R. 
837 ; following Warden v. Jones, 2 
De G-. & J. 76 ; and not following 
Barkworth v. Young, 4 Drew, 1 ; 
and Dundas y. Dutens, 2 Cox, 235 ; 
and Lavender v. Blackstone, 2 Lev. 
146. 

{p) L, R., 1 Cb. 446, 460; 14 



L. T. 631 ; 12 Jur. 477 ; 36 L. J., 
Ch. 608 ; 14 W. R. 806. 

(q) Per Turner, L. J., in Town^ 
end V. Toker, ubi sup. And see 
Stiles V. Attorney 'General, 2 Atk. 
162 ; Does v. James, 16 East, 212 ; 
Bullock V. Sadlier, Amb. 764. 

(r) Townend v. Toker, ubi sup,; 
Bayspoole v. Collins, L. R., 6 Ch. 
228 ; 40 L. J., Ch. 289 ; 25 L. T. 
282 ; 19 W. R. 313, 

(») Ubi sup. 
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oonsideratioii not very closely weighed. Where a relative had promised 

not weighed. ^^ gettior a sum of 150/., on the execution by him of a 

post-nuptial settlement in favour of his wife and children 

of a property to the value of 1,300/., the settlement was 

held to be for value (t). 

A bargain between husband and wife, altering their 
relative positions and their relative rights and interests, 
may be sufficient to give a valuable consideration for a 
settlement, as, for instance, where the husband gives up 
his estate by curtesy, and the wife's estate in fee is 
reduced to a Hfe estate in favour of the issue of the 
marriage (u). 

On the contrary, a simple covenant to do an act of no 
benefit to the grantor was not held to raise any con- 
sideration {x). 

A mortgage executed in 1871 contained a recital that 
the mortgagor was indebted to the mortgagee in the sum 
of 1,500/. for moneys advanced by his step-daughter to 
him. The money had, in fact, been advanced in 1864, 
but there had been then no agreement for a mortgage, 
and there had been no pressure for payment, and the 
mortgage deed had remained in the possession of the 
mortgagor ; and the fact of the execution of such a deed 
had not been made known to the mortgagee. It was held 
that the mortgage was void under 27 Eliz. c. 4, as against 
a subsequent mortgagee for value, the Court of Appeal 
being of opinion that the mortgagor had made the mort- 
gage, to be used only if he thought it convenient, in 
favour of his step-daughter (y). 



Secret mort- 
gage void. 



(t) Baytpoole t. CoUim^ L. B., 6 
Gh. 228, bj Hatherley, L. C, 
affirming' James, Y.^C. 

(m) In re Foster and Lister, Ii. R., 
6 C. D. 87 ; 46 L. J., Ch. 480 ; 36 
Ii. T. 582 ; 25 W. R. 553. In this 
case, Goodright d. Humphreys v. 
Moses, 2 W. Bl. 1019 ; Carrie v. 
Nmdy 1 My. & Or. 17, and Butter- 
Jtdd T. Hemikj 15 Beay. 400, were 



disapproTed, and He%iciton v. XegwSy 
16 Beav. 694 ; 22 L. J., Ch. 655, 
and Tea^dale t. Braiihicaite, L. R., 
5 C. D. 630 ; 46 Ii. J., Ch. 725 ; 
36 L. T. 601 ; 25 W. R. 546, were 
followed by Jessel, M. R. 

(x) Boshi^r V. 1}'iUi'7mSy L. R., 
40 Eq. 210 ; 44 L. J., Ch. 419 ; 
32 Ii, T. 387 ; 23 W. R. 661. 

(y) CrtteimmU t. /mmm, L. R., 
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It has been argued that if a voluntary settlement be No trust 
set aside as against a purchaser under the statute of p^h^^^ 
Elizabeth, yet the purchase-money ought to be held upon money, 
the trusts of such settlement, and it was in fact so decided 
in an old case (z) ; but the contrary is now the correct 
opinion, and it may be considered settled that the pur- 
chase-money belongs to the settlor freed from trust {a). 

The effect of the statute of 27 Elizabeth is, therefore, 
unreasonable though it may appear, to enable a voluntary 
settlor, to get rid of a settlement of realty by simply 
selling it to a purchaser (6). He cannot enforce specific 
performance of a contract to sell, but the contract being 
entered into, the purchaser can against him enforce specific 
performance, and the voluntary settlement becomes nothing 
more than a piece of waste -parchment (c). And on such 
a sale the trusts of the voluntary settlement do not attach 
to the purchase-money which belongs to the settlor abso- 
lutely, and it makes no difference that the purchaser has 
notice of the trust {d). 

However, it seems, that neither an heir, nor devisee of a Secus as to 
voluntary settlor, can by conveyance for valuable conside- ^''"' of settlor, 
ration get rid of a settlement made by his ancestor or 
testator, however voluntary, such heir or devisee not having 
in fact any estate or interest to convey (e). An assign- Assignment 
ment of leaseholds, by way of settlement to trustees, may cr^^a^^yalu^ 
be held to be for valuable consideration, by reason of the able consi- 
liabilities in respect of the rents and covenants incurred by 
the trustees, and in this way be not void under the statute 



deration. 



11 C. D. 1, 22. In this case, Exton 
V. Scott (6 Sim. 31) was distin- 
guished. 

{z) Leach v. DenCj Reg. Lib. B. 
(1640), cited in Townend t. TokeVy 
L. R., 1 Ch. 461. 

{a) Townend v. Toker, ubi sup. ; 
Daking v. Whimper^ 26 Beav. 568 ; 
Tulvertoft v. Fulvertoft, 18 Ves. 84, 
91 ; Evelyn v. Tempter, 2 Bro. C. C. 
147. 



(b) Buckle v. Mitchell^ 18 Ves. 
100. 

(c) Rosher v. Williams^ L. R., 20 
Eq. p. 218 ; et ubi sup. 

(d) Fulvertoft v. Fulvertofty 18 
Ves. 84, 93. 

{e) Lewis v. Itees, 3 K. & J. 132 ; 
Doe d. Newman v. Eusham, 17 Q. B. 
133 ; but of. BurreWs case, 6 Rep. 
72, and Jones v. Whittaker, 1 Long. 
& Town., Ir. Ex. 141. 
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of Elizabeth (/). Thus, where a widower on his second 
marriage made a settlement in which he assigned certain 
leasehold property to trustees, one of whom was a son by 
his former marriage, upon trust for the settlor for life, and 
after his death for his said son, and the settlor afterwards 
contracted to sell the premises, it was held, in an action 
by the purchasers, that the settlement was not a volimtary 
conveyance imder the 27 Eliz. c. 4, on the ground that the 
assignment of leasehold property, to which liabilities is 
attached, is in itself a conveyance for a valuable conside- 
iVitftfv. ration (^). In this case the court thought that it was 

Jenkins. impossible to hold that the settlement was voluntary, as 

regarded the son, who was himself one of the assignees of 
the leaseholds. The trustees came under a responsibility 
for payment of rent, and performance of the covenants of 
the lease. It might be such a responsibility that a lessee 
might be actually willing to pay money to get rid of it. 
If there were any valuable consideration for a settlement, 
the quantum of such a consideration was of no consequence 
under the statute of Elizabeth. There was, therefore, a 
valuable consideration sufficient to support the settlement 
against a subsequent purchaser, and the purchaser's title 
could not, therefore, prevail against that of the trustees of 
the settlement (A). 

(/) 27 EUz. 0. 4. Jiidler, L. R., 22 C. D. 74 ; 31 

(g) Price v. Jenkins j L. R., 5 W. R. 93. Cf. £x parte Hillman, 

C. D. 619 ; 4 C. D. 483. L. R., 10 C. D. 622 ; 48 L. J., Bk. 

(h) Per James, L. J., ibid., on 77; 40 L. T. 177; 27 W. R. 617. 

appeal from Hall, V.-C, and see And from the latter case it seems 

Hx parte Bobell, 26 W. R. 407. that the doctrine of Price v. J>»/tm« 

But cf . per Jessel, M. R., in In re is not likelj to be extended. 
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CHAPTER XII. 

AVOIDANCE OF SETTLEMENTS IN BANKRUPTCY. 

It has been seen that voluntary settlements are avoidable 
in many ways. They are with regard to realty liable to 
be set aside as against purchasers under one statute of 
Elizabeth («), and as against creditors as to both realty 
and personalty by another statute of the same reign {b). 

Further, they are liable to be avoided under the bank- Settlements 
ruptcy law. Thus, under the Bankruptcy Act, 1869 (c), under bank- 
settlements by traders were made avoidable in event of ruptcy law. 
bankruptcy or liquidation. The statute embraced pro- 
perty of every description, and while it was stricter in 
regard to the nature of the "valuable" consideration 
required to support a settlement than the previous acts 
referred to, it was less strict in the sense that it applied 
to traders only, and also that it allowed a certain efflux of 
time to make valid a settlement otherwise voidable. It is Statutes of 
to be borne in mind, also, in the consideration of this act, still op^ra- 
and of the Bankruptcy Act, 1883, which has now super- *^^®- 
seded it, that the statutes of Elizabeth are not in any way 
repealed, and that a settlement valid under the bank- 
ruptcy law as having been two or ten years, as the case 



(a) 27 Eliz. c. 4. 

(b) 13 Eliz. c. 5. In both these 
statutes there are provisions still 
unrepealed for the forfeiture of the 
value of a certain proportion of the 
property — half to the Crown, and 
half to the person aggrieved, to- 
gether with half a year's imprison- 
ment to the person guilty of setting 
up such a settlement ; but it is 



believed that these |)enalties are 
practically obsolete. A defendant, 
however, may refuse to answer 
interrogatories which might crimi- 
nate him in respect thereof. Week 
V. Parker y 22 Beav. 69. 

{c) 32 & 33 Vict. c. 71, s. 91 
(since repealed, and superseded by 
the Bankruptcy Act, 1883). 
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may be, before insolvency, or otherwise, as the case may 
be, may yet be fraudulent and void under one of the 
earlier statutes ; and it cannot be too carefully borne in 
mind that the legislative penalties are, as it were, cumula- 
tive, and that it is in addition to the liability to which a 
settlement is exposed of being set aside under the statutes 
of Elizabeth, that it is liable to be avoided if it offend 
against the provisions of the bankruptcy law. 

By the Bankruptcy Act, 1883 {d)y it is enacted as 
follows : — 

(1.) " Any settlement of property not being a settle- 
ment made before and in consideration of marriage, or 
made in favour of a purchaser or incumbrancer in good 
faith and for valuable consideration, or a settlement made 
on or for the wife or children of the settlor of property 
which has accrued to the settlor after marriage in right of 
his wife, shall, if the settlor becomes bankrupt within two 
years after the date of the settlement, be void against the 
trustee in the bankruptcy, and shall, if the settlor becomes 
bankrupt at any subsequent time within ten years after 
the date of the settlement, be void against the trustee in 
the bankruptcy, unless the parties claiming under the 
settlement can prove that the settlor was, at the time of 
making the settlement, able to pay aU his debts without 
the aid of the property comprised in the settlement, and 
that the interest of the settlor in such property had passed 
to the trustee of such settlement on the execution thereof. 

(2.) " Any covenant or contract made in consideration 
of marriage for the future settlement on or for the settlor's 
wife or children of any money or property, wherein he 
had not at the date of his marriage any estate or interest, 
whether vested or contingent, in possession or remainder, 
and not being money or property of or in right of his 
wife, shall, on his becoming bankrupt before the property 
or money has been actually transferred or paid pursuant 



(rf) 46 & 47 Vict c. 62, b. 47. 
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to the contract or covenant, be void against the trustee in 
the bankruptcy. 

(3.) " Settlement " shall for the purposes of this section 
include any conveyance or transfer of property {e). 

Not only may a settlement not supported by a sufficient Penalty for 
consideration be avoided in certain events under the tomaL"^^ 
Bankruptcy Act, 1883, but the settlor may himself be B«tttenient. 
punished, by having an order of discharge refused for 
attempting to make such a settlement. By the act it is 
enacted as follows : " In either of the following cases, 
that is to say, (1) In the case of a settlement made before 
and in consideration of marriage, when the settlor is not 
at the time of making the settlement able to pay all his 
debts without the aid of the property comprised in the 
settlement ; or (2) if in the case of any covenant or con- 
tract made in consideration of marriage for the future 
settlement on or for the settlor's wife or children, of any 
money or property, whereas he had not at the date of his 
marriage any estate or interest (not being money or 
property of or in right of his wife) ; if the settlor be 
adjudged bankrupt, or compounds or arranges with his 
creditors, and it appears to the court that such settlement, 
covenant or contract was made in order to defeat or delay 
creditors, or was unjustifiable, having regard to the state 
of the settlor's affairs at the time when it was made, the 
court may refuse or suspend an order of discharge, or 
grant an order subject to conditions, or refuse to approve 
an arrangement, as the case may be, in like manner as in 
cases where the debtor has been guilty of fraud" (/). 

And a settlement fraudulent within the meaning of the Fraudulent 
statute may itself amount to an act of bankruptcy {<g), settlement. 

Sect. 91 of the Bankruptcy Act, 1869, had previously Comparison 
to the Bankruptcy Act, 1883, made absolutely void against Jq^^^^' 

1883. 

{e) The above is, to a great ex- lines of sub-sect. 1 and the whole 

tent, a re-enactment of sect. 91 of sub-sect. 2 are new. 
of the 82 & 33 Vict. c. 71 ; see (/) 46 & 47 Vict. o. 62, s. 29. 

infra f p. 78, note ; but the last (^) Jbid. s. 4. 
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the trustee in bankruptcy of a settlor (being a trader) any 
settlement by the debtor (not being an ante-nuptial settle- 
ment, or one made bond fide for valuable consideration) 
which was made within two years previously to the bank- 
ruptcy, and also any such settlement made within ten 
years previously, unless the settlor could prove that he 
was solvent at the time he made the settlement. The 
same section also made void any covenant by a trader in 
consideration of marriage to make a future settlement of 
any property which he did not then possess. For con- 
venience of comparison the section is given below (A). 

It will be observed that sect. 47 of the Bankruptcy Act, 
1883, is in terms very similar to sect. 91 of the Bank- 
ruptcy Act, 1869. There is, however, a very important 
distinction, namely, that the section of the present act 
applies to all persons, while the section in the Act of 1869 
is applicable to traders alone. 

The words also at the close of sub-sect. (1) of sect. 47 
in the last act, and which provide that the interest of the 
settlor must pass to the trustees of the settlement on the 
execution thereof, are novel {h). So, also, in some respects, 



{h) 32 & 33 Vict. c. 71, s. 91. 
" Any settlement of property made 
by a trader not being a settlement 
made before and in consideration 
of marriage, or made in favour of 
a purchaser or incumbrancer in 
good faith and for valuable con- 
sideration, or a settlement made on 
or for the wife or children of the 
settlor, of property which has ac- 
crued to the settlor after marriage 
in right of his wife, shall, if the 
settlor becomes bankrupt within 
two years after the date of such 
settlement, be void as against the 
trustee of the bankrupt appointed 
under this act, and ahall, if the 
settlor becomes bankrupt at any 
subsequent time within two years 
after die date of such settlement, 
unless the parties claiming under 
such settlement can prove that the 
settlor was at the time of making 



the settlement able to pay all his 
debts without the aid of the pro- 
perty comprised in such settlement, 
be void against such trustee. Any 
covenant or contract made by a 
trader in consideration of marriage 
for the future settlement upon or 
for his wife or children of any 
money or property wherein he had 
not at the date of his marriage any 
estate or interest, whether vested 
or contingent, or in possession or 
remainder, and not being money or 
property of or in right of his wife, 
shall, upon his becoming bankrupt 
before such property or money has 
been actually transferred or paid 
pursuant to such contract or cove- 
nant, be void against his trustee 
appointed under this act. * Settle- 
ment' shall, for the purposes of 
this section, include any convey- 
ance or traoBfer of property." 



AVOIDANCE IN BANKRUPTCY. 79 

is the wording of sub-seot. 2 in tlie last act, avoiding in 
certain cases covenants or contracts in favour of the wife 
or children of the settlor of property, wherein the settlor 
is not interested at the date of the settlement {(). Subject, 
however, and having regard to the effect of these differ- 
ences of language, the decisions as to the avoidance of 
settlements under sect. 91 of the Bankruptcy Act, 1869, 
will be applicable to the interpretation of sect. 47 of the 
Bankruptcy Act, 1883, and some of the more important 
of these decisions will accordingly be here given. 

Doubts have been frequently entertained as to what is a What is a 
future interest for the purposes of these sections, especially terest. 
where the settlor has an interest in funds, but subject to a 
power of appointment, and the appointment is exercised. 

A trader, who was entitled under his father's will to a 
share in. his father's property, subject to power for the 
father's widow to appoint among himself and his brothers 
and sisters, covenanted on his marriage to settle her share 
whether appointed or unappointed. The widow appointed 
one-third to him, and the remainder to the other children, 
two in number. The covenantor became bankrupt, and it 
was held that the covenant was not void under sect. 91 of 
the Bankruptcy Act, 1869, the court holding, that at the 
time of the covenant the covenantor had at least a vested 
interest in the equal one-third share of the property sub- 
sequently appointed to him, though it was liable to be 
divested by an appointment (k). 

Where a trader, by his marriage settlement, covenanted Covenant to 
that he would pay 6,000/. to the trustees thereof on or mOTieyT ^ 
before a given day, to be held by them upon the trusts of 
the settlement, and before the money was payable filed 
a petition for liquidation by arrangement, it was held 
(affirming the decision of Bacon, C. J.) that a covenant for 



^ 

\k)Ir 
7 0. D. 



(0 Ibid. S. C.y L. R., 1 Eq. 667 ; 14 L. T. 

In re Andrews^ Trusts, L. R., 182; 35 L. J., Oh. 460. And of. 

636; 26Vr. R. 672; 38 L. Sweetapple v. Earloek, L. R., 11 

T., N. S. 137. But see In re C. D. 746 ; 48 L. J., Ch. 660 ; 41 

YizardU Trusts, L.'R., 1 Ch. 588 ; L. T. 272 ; 27 W. R. 865. 
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settle after- 
acquired 
property. 



payment of a sum of money, not specifically earmarked, 
was not within the 91st section of the Bankruptcy Act, 
1869, as a covenant for the future settlement of money 
or property in which the trader had no interest at the date 
of his marriage, and that the trustees were entitled to 
prove against his estate for the 6,000/. less the value of the 
settlor's life interest which they were entitled to retain (;w), 
and the court expressed an opinion that the intention of 
the legislature was to prevent settlements of property ex- 
pected to accrue at a future time in which the settlor had 
no present interest (n). 

A person made a voluntary settlement of an estate 
which was subject to a mortgage, and covenanted with the 
trustees of the settlement that he would pay the interest 
on the mortgage, and, when required, pay off the principal, 
and his assets, exclusive of the mortgaged estate, were 
suflBcient to pay his debts other than the mortgage debt, 
but not sufficient to pay both, and he afterwards became 
bankrupt. It was held on appeal (reversing the decision 
of the court below), that the settlement was void as against 
the trustee in bankruptcy imder the Bankruptcy Act, 
1869, s. 91 (o). 

In Ex parte Bolland (/>) a settlement contained a covenant 
by the settlor with the trustees that all future real or per- 
sonal property which the settlor should at anytime during 
the coverture be possessed of or entitled to, or should 
otherwise acquire by devolution, gift, devise, bequest, 
purchase, accumulation, or otherwise, howsoever should be 



(w) Bx parte Bishop ^ In re Tonnies^ 
L. R., 8 Ch. 718 ; 42 L. J., Bky. 
107 ; 28 L. T. 862 ; 21 W. R. 716. 

(n) Per James, L. J., ii. It is 
to be noted that the wording of 
the Act of 1883 is different in this 
respect. See supra. -* 

(o) £x parte Sitxtable, In re 
Conibeer, L. R., 2 0. D. 54 ; 34 L. 
T., N. S. 605 ; 45 L. J., Bkoy. 59 ; 
24 W. R. 686. 

(p) Ex parte Bolland, In re Clint , 



L. R., 17 Eq. 115 ; 43 L. J., Bkcy. 
16 ; 29 L. T., N. S. 643 ; 22 W. R. 
162 ; but cf. Galavan v. Dunney 7 
L. R., Ir. 144. And see Hordey v. 
Oreen, 12 Beav. 132 ; Lewis v. 
MadockSy 8 Ves. 160; 17 Ves. 48; 
since recent legislation it may not 
impossibly be asked how far the 
usual covenant to settle aU after- 
acquired property by a married 
woman may not be open to objec- 
tion should she be made bankrupt. 
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conveyed and assigned to the trustees upon the trusts 
thereby declared. In 1870, the settlor bought more shares 
in a joint stock company. In February, 1873, he was 
adjudicated bankrupt. At this time the shares were still 
standing in his name, but the certificates were in the 
possession of his wife's father, and they were afterwards 
delivered to the trustees of the settlement. It was shown 
that the settlor was solvent at the date of the settle- 
ment. The court held, that the covenant was void as 
against the creditors, and that the trustee imder the bank- 
ruptcy was entitled to the shares, being of the opinion, 
that nothing could be more opposed to the plain reason 
and justice and policy of the law than that a man, whether 
in fraud or not, should on his marriage imdertake that 
whatever fragment of property he might acquire during 
the coverture, down to the smallest particular, should be 
subject to the trusts of his settlement. 

It was held, that sect. 91 of the Bankruptcy Act, 1869 (q) , How far acts 
applied to settlements made before, as well as after, the 'e*«>8pe<5tive. 
date when the act came into operation. That the corre- 
sponding section of the Bankrupt Law Consolidation Act, 
1849, was entirely repealed by the repealing sections of 
the later [^act, and had no operation upon a settlement 
executed by a person who was adjudged bankrupt at the 
time of the Bankruptcy Act, 1869, even though the settle- 
ment was executed before that act came into operation (r). 

Though a settlement made before and in consideration Ante-nuptial 
of marriage is primd facie valid, yet it will not be so held ^*d^5^actual 
in case of actual fraud. In deciding Bulmer v. Hunter {a) ^ fraud, 
the law applicable to cases of this kind was stated as fol- 
lows : — 

" The principles are plain. No doubt a man indebted 
to any extent may, on his marriage, make a settlement of 

(q) 32 & 33 Vict. c. 71. N. S. 101. 

(r) Ex parte Dawson, In re Daw- («) L. B., 8 Eq. 46, 49 ; 38 L. J., 

son, L. R., 19 Eq. 433 ; 44 L. J., Ch. 643 ; 20 L. T. 942 ; 17 W. B. 

Bkcy. 49 ; 23 W. R. 354 ; 32 L. T., (Dig.) 60. 

B. Q 
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means 

" buyer." 



hifl property, provided tlie settlement is made honestly and 
in good faith. But it is clearly established now that 
marriage cannot be made the means of committing fraud, 
though it is necessary to show that it was connected with 
fraud to make a settlement invalid against the wife. 
Of course, if it be shown that there was an act of bank- 
ruptcy before the marriage, that would prove that the pro- 
perty did not belong to the husband at all ; " and after 
stating, that in the case before him there had been no such 
act of bankruptcy, the Vice-Chancellor continued as fol- 
lows : — " The rule I intend to adhere to is that which is 
laid down in Columbine v. Penhall{t), where it is said -by 
Vice-Chancellor Stuart, * Where there is evidence of an 
intent to defeat and delay creditors, and to make the cele- 
bration of marriage part of a scheme to protect property 
against the rights of creditors, the consideration of mar- 
riage cannot support such a settlement.' " 

It was decided that " a purchaser," within sect. 91 of 
the Bankruptcy Act, 1869, must be an actual buyer. In 
the case of & parte Sillman, re Pumfrey (t*), the late 
Master of the Eolls, confirming on appeal the decision of 
the chief judge on the construction of this word, said as 
follows : — " In the first place, the Bankruptcy Act is a 
special code of law relating to bankruptcy, as a general 
rule for commercial men, and we must therefore expect to 
find words used in it in the sense in which commercial 
men use them. In the next place, that the words of sect. 
91 are used in that sense, is, I think, clear from the words 
themselves, independently of any other consideration. It 
is said, that the settlement made for the benefit of the 
bankrupt's wife and children comes within the exception 
from the section. It is argued that, because the leasehold 
houses are subject to the payment of the rent and the 
performance of the covenants of the lease," therefore the 
trustees of the settlement are purchasers of the houses in 



(t) 1 Sm. & Giff. 228, 266. J., Bkcy. 77; 27 W. R. 667 ; 40 

(«) L. B., 10 C. D, 622 ; 48 L. L. T. 177. 
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good faith and for valuable consideration. It appears to 
me that this argument is not well-founded. I think that 
in this section the word * purchaser ' means a * buyer ' in 
the ordinary commercial sense, not a purchaser in the legal 
sense, of the word. That this is so is made obvious by the 
use of the other word * incumbrancer,' for every incum- 
brancer is a purchaser in the legal sense. The two words, Ex parte 
purchaser and incumbrancer, are contrasted with each other. * "^^^' 
It is impossible to say that, in any sense of the word, a 
trustee for the settlor's wife and children is a * buyer ' of 
the settled property." In this decision James and Bram- 
well, L. JJ., concurred, and it was consequently held, that 
a trustee of a post-nuptial settlement of leaseholds was not 
a purchaser for valuable consideration within the meaning 
of the Bankruptcy Act, though he might have been so 
under the statute of Elizabeth {x). 

Questions often arise, on the bankruptcy or insolvency of Bankruptcy 
persons holding property under settlements, whether simply ^iSf^^Jed 
as trustees, or as tenants for life thereof, or the like, as to the interests, 
rights (if any) of the insolvent creditors over such pro- 
perty. As a rule, a person with a partial interest in 
property gives to his creditors only what he has got 
himself, unless the " order and disposition " clause, as it is 
termed, of the Bankruptcy Act applies, which it rarely 
does where the person insolvent is bond fide in possession 
under a settlement (y). 

By the Bankruptcy Act, 1883 (s), s. 44, sub-s. 3, it is 
enacted, that the property of the bankrupt divisible amongst 
his creditors shall comprise (among other things), "All 
goods being at the commencement of the bankruptcy in 
the possession, order or disposition of the bankrupt in his 

(x) Price v. Jenkins, L. R., 5 C. (y) Per Bacon, 0. J., in He 

D, 619 ; 46 L. J., Ch. 806 ; 37 L. AnsloWy Ex parte Barber, 28 VT. R. 

T. 61 ; reversing 4 C. D. 483 ; 46 622 ; 42 L. T. 411 ; but see Kitchen 

L. J., Ch. 214 ; 36 L. T. 23? ; 26 v. Ibbetson, L. R., 17 Eq. 46 ; 43 

W. R. 427 ; Ex parte Doble, 26 W. L. J., Ch. 62. 
R. 407 ; 38 L. T., N. S. 183. (z) 46 & 47 Vict. c. 62. 

g2 
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trade or business, by the consent and permission of the 
true owner, under such circumstances that he is the reputed 
owner thereof ; provided that things in action, other than 
debts due or growing due to the bankrupt, in the course of 
his trade or business, shall not be deemed goods within the 
meaning of this section." 

There is a considerable variation between this clause 
and the section dealing with the same subject in the Bank- 
ruptcy Act, 1869. To a very great extent, however, the 
decisions on the one will probably be held applicable to the 
other. The clause in the Bankruptcy Act, 1869, is sub- 
joined (a). 

The order and disposition clauses of the Act of 1869, 
and of the earlier Bankruptcy Acts, were held not to 
apply, so as to vest the property in the trustees' assignees 
for the benefit of the insolvent creditors, in cases where the 
possession of the property was consistent with the title. 
Thus, it was not considered to be applicable where the 
insolvent was tenant for life (b). 

Nor does it apply where the insolvent is in possession as 
administrator (c). 

Moreover, the " true owner," mentioned in these clauses, 
must be quite a distinct person from the reputed and 
insolvent owner ; it is not sufficient to bring a case within 
the spirit of the provision that the reputed owner, being a 
partial owner, is in possession, with the consent of the true 
owner, of the remaining interest in the property (d). 



(a) 32 & 33 Vict. c. 71, s. 15, 
sub -8. 6, where the property divi- 
sible is made to include the fol- 
lowing particulars: — "All goods 
and chattels being at the com- 
mencement of the bankruptcy in 
the possession, order or disposition 
of the bankrupt, being a trader, by 
the consent and permission of the 
true owner, of which goods and 
chattels the bankrupt is reputed 
owner, or of which he has taken 
upon himself the sale or disposition 



as owner ; provided that things in 
action, other than debts due to him 
in the course of his trade or busi- 
ness, shall not be deemed goods and 
chattels within the meaning of this 
clause.'* 

{b) Ux parte Martin J 19Ves. 491. 

(c) Hx parte Marshy 1 Atk. 159; 
Yate Lee, Bkcy. p. 166 ; Lewin on 
Trusts, 7th ed. pp. 222, 584. 

{d) Yate Lee, p. 168; Reynolds t. 
Bowley, L. R., 2 Q.B. 475; 15 W.R. 
813; 16L.T.532; 36L. J'.,Q.B.81. 
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And it seems, that the infancy of the true owner may be 
an element in the consideration in favour of the exclusion 
of the doctrine of reputed ownership (e). 

The creditors of a cestui que trust, tenant for life of Heirlooms, 
chattels, cannot seize them where the legal estate therein is 
in trustees (/). But there is considerable difficulty as to 
the title of creditors of a tenant for life in the case of 
heirlooms, or like chattels, when the legal estate therein is 
in the tenant for life, as the creditors would appear pro- 
bably to have the legal title to possession thereof, and such 
possession would probably defeat the intention of the 
settlor (^). 

It is to be observed, that the assets of a trust estate in 
the hands of a trustee may be followed, so far as they can 
be ear-marked, and may be recovered for the benefit of the 
trust estate (A). 

Moreover, if a trustee who is insolvent has a beneficial 
interest in the funds, the cestuis que trustent may have a 
lien on such beneficial interest for any breach of trust (i). 

It may be added, that in valuing such beneficial interest 
— should it be, for instance, for life — special circumstances, 
such as the ill-health of the life tenant, may not impro- 
perly be taken into consideration so as to reduce the value 
of the interest {k). 

(e) Finer Y. Cadell, 3 Esp. 88. ih) Lewin, pp. 762, 764. 

If) Earl of Shaftenbury V. Rusaelly (i) Jacobs v. Rylance^ L. R., 17 

1 B. & Cr. 666 ; Lewin, p. 584 ; Eq. 341 ; 43 L. J., Ch. 280. 

Jarman, vol. 1, p. 835. {k) Rowley v. London and North- 

{a) Foley v. Bumell, 1 B. C. C. Western Rail. Co., L. R., 8 Ex. 

274. 221 ; 29 L. T. 180 ; 21 W. R. 869. 
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CHAPTER Xm. 



PBBPETUrriES AND ACCUMULATIONS. 



Perpetnitiefl MucH care should properly be taken in making settlements 
to avoid onending agamst the law agamst perpetruties. 
And it is necessary to do this, even in the creation of the 
powers ordinarily inserted in marriage and other settle- 
ments, for the purpose of enabling the trustees to enter 
upon and manage the estate during minorities, accumulate 
rents, and the like. Such powers are (if pains be not 
taken) liable to be wholly or partially defeated by falling 
within the general rule against perpetuities on the one 
hand, and (so far as they apply to accumulations) to the 
provisions of the Thellusson Act on the other. 
Perpetuity is The rule against perpetuities is one of public policy, 
poH^ P^^^° and it is not founded on any statute. It has been stated 
that, like the fetter on anticipation in the case of married 
women, the rule is an invention of the Chancellors (a). 
Historically, however, it seems that a harder rule was 
adopted by the courts of common law than in Chancery. 
In Scattergood v. Edge (5), Treby, C. J., after giving as 
the limit of executory devises the period of lives in being, 
said that further they should never go by his consent, let 
Chancery do as it pleased. With a natural affection for 
their offspring the courts have agreed to extend the doc- 
trine ; thus. Lord Eldon, in Ware v. Polhill (c), was 
inclined to extend it to make void a general power of sale, 

(fl) Marsden on Perpetuities, p. L. E., 11 C. D. 646; 48 L. J., 

9. This statement is supported by Ch. 663 ; 2'7 W. R. 627. 

the eminent authority of the late {b) 12 Mod. 282. 

Master of the Bolls in In re Ridley ^ (e) 11 Ves, 267. 
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a course which would have seemed primd facie almost a 
reductio ad absurdum of the principle. Further, in dealing 
with oases of this class, the courts have overlooked the 
salutary doctrine of endeavouring to effectuate as much as 
possible the intention ut res magia valeat qudm 2)ereatf and 
they hold, without regard to the actual facts of the case, 
that if a limitation could under any circumstances become 
void it is so at once and in toto. In the case of the law 
against accumulation, on the contrary, which is a creation 
of statute, they hold a direction for accumulation, though 
exceeding the legal limit, to be good, so far as it does not 
trespass against the rule, and bad only as to the excess. 

The consideration is applicable to the law of perpetui- Difference 
ties, and that of accumulations are somewhat similar, and JS^d 
they will be dealt with in the same chapter and to a aooamula- 
certain extent together, it being premised that the law on 
both subjects is in an uncertain and unsatisfactory state, 
and that the reader must be referred to works more 
directly dealing with the subject for anything like a 
detailed consideration of the questions (d). 

One of the earliest cases in which a power to trustees to Power of 
manage estates and receive the rents was held void for SS'^aSe. 
perpetuity was that of Lake v. IIalford(e), In this case 
there was a devise to J. J. for life, with remainders to his 
first and other sons in tail male, with a proviso, that if 
the devisees entitled to the possession of the estate should 
be severally under the age of twenty-six years the trustees 
should receive the rents and apply them as directed. J. J. 
died leaving a son under the age of twenty-six years, and 
it was held that the proviso was void as against him (/). 



{d) See Lewis on Perpetnitiefl, 
Suppl. , p. 1 76 et seq. ; Marsden 
on Perpetuities; Davidson's Pre- 
cedents, vol. 3, part 1, 465, n. (o). 

U) Ambl. 479. 

(/) This case is generally cited 
as an authority on this subject : 
but the reasons for the decision of 
the Court of King's Bench are not 



g^ven; and it might seem from 
the form of the question put for 
decision that the judgment pro- 
ceeded on the ground that the 
power failed on the son attaining 
the age of twenty-one years, as 
being repugnant to the larger 
estate previously given to hin^. 
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In Floyer v. Bankes (g), by a settlement real estate was 
assured to the use of trustees for a term of 600 years, and 
subject thereto to the use of A. for life, with remainder to 
his first and other sons in tail, with remainder to B. for 
life, with remainder to his first and other sons in tail, with 
divers remainders over, and a power was given to the 
trustees, during the minority of any person who should 
from time to time be entitled under the limitation of the 
settlement to the immediate freehold as a tenant for life 
or in tail, to enter into possession of and manage the 
estates ; and it was in this ease that the power was void 
for remoteness. 
Termfcr In Sykes V. St/kes {h)y a testator in 1803 devised estates 

^ot^ ^^ 1^8 eldest son E. for Ufe, with remainder to his grand- 

son E. for life, with remainder to trustees to preserve 
contingent remainders, with remainder to other trustees 
for 500 years, with remainders over to the second and 
other sons of E. in tail, and in default of issue to his (the 
testator's) younger son N. for life, with remainder to the 
sons of N. in tail. The limitation of the term was for the 
purpose of enabling the trustees by mortgage or otherwise, 
in case any one or more of the testator's younger sons, or 
their issue, should be seised in possession by virtue of the 
limitations of the estates devised to his son E. for life, 
with remainders over, to raise a sum of 5,000/. for the 
benefit of such of the testator's sons (except the son in 
possession of the estates) as should be then living or 
their issue, 
8yke»Y, The testator's eldest son had no son other than E., and 

Sykea. j^^ ^-^^ jj^ jg'^Q without issue, and the estates devolved 

upon the infant defendant, a grandson of the testator's 
son N. On a bill filed by a younger son of N. with others 

{a) L. R., 8 Eq. 115 ; 17 W. E. Ha. 376; Bacon v. Proctor, Turn. 

(Dig.) 53, 156. See also Browne v. & Rues. 31 ; and Bateman v. JECoich- 

Stoughton, 14 Sim. 369 ; Marshall kin, 10 Beav. 426. 

V. Eollowayy 2 Sw. 432 ; Lord (h) L. E,., 13 Eq. 56 ; 41 L. J., 

Southampton v. M. of Sertford, 2 Ch. 25 ; 26 L. T. 560 ; 20 W. R. 90. 
V. & B. 54 ; Ferrard v. Wilson, 4 
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to have the Bum of 5,000/. raised, it was held, on demurrer 
to the bill, that the charge failed for remoteness. 

It should be noticed, that in this case (i) the term of 
500 years was paramount to the estate tail, and therefore 
not liable to be destroyed by barring that estate, and 
though it was contended unsuccessfully that if the estate 
tail were barred, the contingency on which the 6,000/. was 
raiseable could not occur, yet, in reliance on Case v. 
Drosier {k) and Baker v. Tucker (/), it was held that the 
limitation of the term was too remote. 

It may be observed by reference thereto, that in many EflPeot of 
of the cases previously cited, it was argued that the powers of ^^*^^^*^ 
were not too remote by reason that either the term of 
years upon which they depended or the contingencies on 
which they were to arise, or both, were subsequent to an 
estate tail, and were consequently liable to be destroyed if 
that estate were barred. Many cases and the decisions of 
many judges have seemed to establish that this principle, 
that is to say, that the destructibility or indestructibility 
of the powers is the true test whether they do not or do 
offend against the law of perpetuities (m). 

Thus, in Briggs v. Earl of Oxford (w), Lord Cranworth 
says : — " If the law be not that a power is always good so 
far as perpetuity is concerned, if it is capable of being 
barred by a common recovery, or by that which is now 
equivalent to a common recovery, perhaps it is a matter of 
regret that such is not the state of the law. If there are 
any exceptions to that rule, I think they have created 
more embarrassment than is compensated for by any 
benefit which they have purchased." 

Probably, now, there would be reluctance to encourage Doubt as to 
exceptions to the rule, referred to by Lord Cranworth. It *^® question, 
cannot, however, yet be said that there is a clear exception 

(i) SyJces v. Sykes, uhi sup. [m) Cf . Bateman v. Hotchkin, 10 

(k) 2 Keen, 764 ; 6 My. & Cr. Beav. 426. 
246. in) 1 De G., M. & G. 363. 

(0 6 H. L. C. 106. 
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Lantshery v. 
Collier, 



Effect of the 
property 
being ** at 
home." 



to the law of perpetuities, in favour of oases where the 
executory limitation comes after an estate tail : there are 
cases not overruled, in which it has been held that the 
destructibility of a limitation is not always a test whether 
it is or is not void for remoteness {o). 

It remains to be observed that powers of sale, leasing, 
exchange, management, and the like, are capable of beiag 
supported, although their exercise is not in terms restrained 
within the limit of perpetuity {p) ; from the consideration 
that such powers are exerciseable so long only as any of 
the purposes of the settlement exist, and that therefore 
the powers (assuming the limitation of the settlement to be 
proper) cannot be too remote (g). This salutary and con- 
venient doctrine will probably be extended rather than 
restricted in the consideration of future cases. At the 
same time, having regard to existing decisions, it would 
not be well to rely too strongly upon the application of the 
doctrine, especially in cases where powers are given during 
the minorities of tenants in tail and the like. 

In order to avoid the difficulty as to perpetuities in the 
powers given to trustees during minorities of tenants in 
tail, it is usual and proper to confine their existence to the 
case of minorities of tenants in tail by purchase. The 
insertion of this restriction, wliich is sometimes thought to 
be put in rather ex abundanti caiiteld than of necessity, 
prevents all question as to perpetuity in these cases, except, 
perhaps, as to directions for accumulation. ' 

It is to be observed, that even a power of sale may be 
not free from objection if it be so limited that it may travel 



(o) See Syhes v. SyheSy L R., 13 
Eq. 62 ; 41 L. J., Ch. 23 ; 25 L. T. 
660; 20 W. R. 90; Seaward y. 
Willocky 6 East, 98 ; Marshall v. 
Hollowayy 2 Sw. 432 ; Brown v. 
Stoughton, 14 Sim. 369 ; Scarishrook 
V. Skelmeradale, 17 Sim. 369; Turvin 
V. Neweombf 3 K. & J. 16. 

{p) Marsden on Perpetuities, 
p. 241. 



{q) Lantabery v. Collier, 2 K. & J. 
709; 25 L. J., Ch. 672; Doncaster 
V. Doncaster, 2 Jur., N. S. 1066 ; 3 
K. & J. 26 ; Feters v. £adt Grin- 
stead Bail. Co., L. R., 18 C. D. 429; 
45 L. T. 234; 29 W. R. 875; 
affirmiDg L. R., 16 C. D. 703 ; 18 
C. D. 429 ; 44 L. T., N. S. 372 ; 
In re Cotton's Trustees, L. R., 19 
C. D. 624 ; 61 L. J., Ch. 514 ; 46 
L, T, 813 ; 30 W. R. 610. 
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through minorities for an indefinite time (r). As to this, 
however, it is to be borne in mind, as has been abeadj 
previously noticed, that when once the fee simple becomes 
vested absolutely in possession, by whatever means, whether 
the expiration or sooner determination of the preceding 
estates, and whether such estates are for life or in tail, 
then the power of sale becomes void, as there are persons 
in existence who, if the legal estate is in the trustees, axe 
in a position to call for a conveyance to them of the legal 
estate, the end and object of the settlement being attained («). 
In this way no power of sale can, it may be argued, be of 
longer continuance than are the trusts of the settlement, 
and, if they are not open to objections in regard to the 
doctrine of perpetuities, it would seem that the power of 
sale would be likewise free from objection (t). 

Thus, a power of sale, given to trustees by a will, may Peters v. 
determine upon the beneficiaries becoming absolutely p^/*/>^^' 
entitled through the death of the tenant for life, the pro- 
perty then being, as it is styled, " at home " (w). 

The limit as to accumulations differing in that respect 
from the tenant as to perpetuities is statutory, and founded 
on the well-known Thellusson Act (x). 



(r) Per Lord Eldon in Ware v. 
Polkill, 11 Ves. 267. 

(«) Preston on Abstracts, vol. 2, 
p. 168 ; LanUhery v. Collier^ 2 K. & 
J. 709; 26 L. J., Ch. 672. 

{t) As to the cessation of a power 
of sale or exchange on the union 
of the particular estate with the 
reyersion in fee see Wolley v. Jeri' 
kins, 23 Beav. 63 ; 3 Jur., N. S. 
321. And cf. the recent case of 
Feters v. Lewes and East Grinstead 
Rail Co., ubi sup. 

{u) Per Hall, V.-C, in Peters v. 
Lewes and East Grinstead Rail. Co., 
L. R., 16 C. D. 703 ; et ubi sup. 
But semble, notwithstanding the 
death of the tenant for life, the 
power might have been exercised 
within a reasonable time afterwards 
for the purpose of dividing the 
property. Per Jessel, M. R., 8, C, 



on appeal, L. B., 18 C. D. 430 ; 
46 L. T. 234 ; 29 W. R. 876. 

(x) 39 & 40 Geo. 3, c. 18. By 
this act, sects. 1 and 2, it is pro- 
vided that ''no person shall after 
the passing of this act by any deed 
or deeds, surrender or surrenders, 
will, codicil, or otherwise, how- 
soever, settle or dispose of any 
real or personal property, so and 
in such manner that the rents, 
issues, profits, or produce thereof 
shall be wholly or partially accu- 
mulated for any longer term than 
the life or lives of any such 
grantor or grantors, settlor or 
settlors, or the term of twenty- one 
years from the death of any such 
grantor, settlor, devisor or testator, 
or during the minority or respective 
minorities of any person or persons 
who shall be living, or in ventre sa 
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Law against 

aocoxnala- 

tions. 



Accnmula- 
tions during 
minorities. 



Excess only 
of accumu- 
latlons Yoid. 



Before the passing of the Thellusson Act, accamulations 
might have been co-extensive with, but could not exceed, 
the limits of an executory devise — that is to say, they might 
be valid until an unborn child of a person having attained 
twenty-one years of age ; but a limitation to vest only in 
the first descendant of a person who might attain twenty- 
one was too remote {y). 

So, where there was a trust for a term during the re- 
spective minorities of the respective tenants for life, or in 
tail in possession, to receive bjiA. lay out the rents and pro- 
duce in stock, to accumulate for such persons as should 
upon the expiration of such minorities, or death of the 
minors, be tenants in possession, or entitled to the rents, 
and of the age of twenty-one years, it was held that the 
trust was, independently of the Thellusson Act, too re- 
mote, and, being void in its creation, was incapable of 
modification, so as to establish it in the extent to which it 
might have been originally carried (2). 

There is a very important distinction, which has already 
been adverted to, between cases where a limitation offends 
against the provisions of the Thellusson Act against accu- 
mulations, and where it offends against the general law of 



mWe^ at the time of the death of 
such grantor, devisor, or testator, 
or during the minority or respec- 
tive minorities only of any person 
or persons who under the uses or 
trusts of the deed, surrender, will, 
or other assurance directing such 
accumulations, could for the time 
being, if of full age, be entitled 
unto the rents, issues, and profits, 
or the interest, dividends, or annual 
produce so directed to be accumu- 
lated, and in every case where any 
accumulation shall be directed, 
otherwise than as aforesaid, such 
direction shall be null and void, and 
the rents, issues, profits, and pro- 
duce of such property so directed 
to be accumulated contrary to the 
provisions of this act, go to and be 
received by such person or persons 
as would have been entitled thereto 



if such accumulations had not been 
directed. Provided always, and be 
it enacted, that nothing in this act 
contained shall extend to any pro- 
vision for payment of debts of any 
grantor, settlor, or devisor, or other 
person or persons, or to any pro- 
vision for raising portions for any 
child or children of any grantor, 
settlor, or devisor, or any person 
taking any interest under any such 
conveyance, settlement, or devise, 
or to any direction touching the 
produce of timber or wood upon 
any lands; but that all such pro- 
visions and directions shall and 
may be made and given as if l^iis 
act had not passed. 

{y) Lord Southampton y. Marquia 
of Hertford, 2 V. & B. 61. 

(z) Ibid, 
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perpefuities. In the former case, the accumulation ex- 
ceeding the limit allowed by the State is void only as 
regards the excess, and the direction to accumulate is good 
so far as it does not transgress {a) . In the latter case (as 
is well known), the limitation which offends by exceeding 
the allowed limit is void in toto, and from the commence- 
ment. 

As regards the powers of accumulation during minorities, 
there is some doubt whether, even if they are confined to 
the minorities of tenant in tail by purchase (6), they may 
not yet be exposed to partial failure under the Thellusson 
Act. These powers are generally supposed to derive their 
validity from the clause in that act authorizing accumu- 
lations during the minority of any person who would, if of 
full age, be entitled for the time being under the trusts to 
the income {c) . 

Some decisions have, however, appeared to narrow the Accumula- 
efEect of these words materially. In Haley v. Bannister (c?), i^oriti^^ 
Sir J. Leach, V.-C, considered that the statute prevented 
an accumulation during the minority of a child unborn at 
the death of the testator. But it seems that in this and 
other similar cases (e) an accumulation was involved, in 
addition to the accumulation during the minority, also 
from the death of the testator till the birth of the unborn 
child, and the commencement of the minority, so that, in 
fact, a double accumulation was directed, which (as the 
modes of accumulation allowed by the act are alternative 
only) was clearly invalid ; and it may be that this was the 
real ratio of the decisions in those cases, and that the dicta 
of the judges, confining accumulation during minorities to 
the case of minors existing at the death of the testator, 
were not strictly necessary for the purposes of decision. It 
remains to add, that it is probable that the courts would 



(a\ Ibid. (d) 4 Mad. 276. 

lb) See ante, p. 90. {e) Longdon v. Simsoiit 12 Ves. 

{c) 39 & 40 Geo. 3, c. 18, s. 1. 295 ; Ellis v. Maxwell, 3 Beav. 696. 
Bee supra, p. 91, note. 
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struggle against being compelled to hold invalid the usual 
power of accumulation during minorities, even though the 
minors were after-bom (/). 

It is also to be observed, that the powers in the Thellus- 
son Act are not cimiulative, but alternative. Thus, a 
direction cannot be validly given to accumulate during 
twenty-one years, and also during minorities, though 
either period would separately be within the limit allowed 
by the statute (^). 



(/) Jarman on Wills, toI. 1, 
p. 286. 

(^) WiUon T. Wilson f 1 Sim., 



N. S. 288 ; Jogger v, Jagger^ 49 
L. T. 667 ; 32 W. R. 28i ; L. R. 
26 0. D. 729. 
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SEPARATE USE. 



It is .well known that originally at common law the husband 
and wife were considered as one person, represented as to 
all legal acts by the husband, with the effect, for the most 
part, that the right to all the property of the wife was 
vested in the husband («). 

The principle, so far as it affects the right to property, "Separate 
has been so materially altered in operation by recent legis- g**^^" "^ 
lation, that it can hardly be said longer to exist. Inde- 
pendently of acts of parliament, courts of equity had 
modified the harshness of the old rule by the well-known 
doctrine which allowed a married woman to possess 
" separate estate," free from the control, liabilities, and 
debts of her husband. As it has been, and probably will 
remain (J), very usual in marriage settlements to give a part 
or the whole of the wife's property to her for her separate 
use, it is desirable to notice shortly the nature and incidents 
of property so given. 

The doctrine is one which has gradually grown up till 
it has made, in effect, the position of a married woman in 
equity as to her separate property, both in regard to rights 
and liabilities almost identical with that of dufeme sole. 



{a) The hnband's interest was 
of course always a limited one in 
the real estate of the wife. 

(b) Under recent legislation and 
particularly the 45 & 46 Vict. c. 75, 
Married Women's Property Act, 
1882, a woman marrying will, for 
the most part, retain her own pro- 
perty for her separate use, without 
the intervention of any express 
settlement: yet the execution of 



proper marriage settlement will 
stiU be desirable, at all events, 
where, as is generally the case, it 
is desired to give to the wife an 
inalienable provision by restraining 
her from anticipation of her pro- 
perty. The act, the most impor- 
tant provisions of which are given 
in the Appendix, infra, does not 
affect past or future marriage set- 
tlements. 
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A married It has gradually become settled that a married woman 

dispose of tas a verj complete power of disposal over property settled 
*TO*^ to her separate use. In Fettiplace v. Gorges (c),. Lord 

Thurlow said, that the first case upon the subject was a 
very old one in Tothill; where it was decided that if a 
married woman, from her separate stock, had saved a sum 
of money she might dispose of it ; what the word " stock " 
meant, however, did not appear, but he had always thought 
it settled that from the moment in which a woman took 
personal property to her sole and separate use, from that 
moment she had the sole and separate right to dispose of 
it. And the personal property, the moment it could be 
enjoyed, must be enjoyed with all its incidents, 
either by wiU The decision in this case was followed in a case shortly 
afterwards (e/), in which it was held that, where the instru- 
ment only expressed a trust for the separate use of the 
married woman, without giving to her express power of 
disposal, the nature of the interest was ascertained, and 
that she was able to dispose of the property by will, as such 
a power was incident to her absolute interest {e). 
How far Ghceat doubt has, however, from time to time been felt, 

charc^neces- ^^^» indeed, to some extent remains, as to how far a 
sary. married woman is able or liable to charge her separate 

estate by her general engagements. At first the power of 
a married woman over such property was thought to be less 
extensive than it is now held to be, and, in particular, it 
was doubted if she would be liable, unless she expressly 
charged her separate estate. Indeed it was at first con- 
sidered, that an express charge of the particular property 
was necessary in order to make it liable, but later on a 
wider view prevailed (/-). 

(c) 1 Ves. 46, 48 ; 3 Bro. C. C. 7 ; 7 Ch. 64 ; 41 L. J., Oh. 105 ; 25 

see also GrigshyY, Cox, 1 Ves. 617; L. T. 890 ; 20 W. E. 220 ; Taylor 

and Feacock v. MouUy 2 Ves. 190. v. MeadSy 34 L. J., Ch. 203 ; 4 De 

{d) Rich V. Coekelly 9 Ves. 369, G., J. & S. 697. 
375. (/) And now see 46 & 46 Vict. 

(e) And of. Pride v. Buhb^ L. R., o. 76, s. 1, sub-s. 3. 
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In Murray v. BarUe {g) Lord Brougham, treating of the Deoiaion of 
doctrine of the liability of a married woman's separate Brougham in 
property to her engagements, but in terms applicable" to Murray y. 
her general position in regard to the subject, reviews the 
law as follows : — 

" I take the foundation of the doctrine to be this : the 
wife has a separate estate, subject to her own control, and 
exempt from all other interference or authority. If she 
cannot affect it, no one can ; and the very object of the 
settlement which vests it in her exclusively, is to enable 
her to deal with it as if she were discovert. The power 
to affect it being imquestionable, the only doubt that can 
arise is, whether or not she has validly encumbered it. At 
first, the court seems to have supposed that nothing can 
touch it but some real charge, as a mortgage, or an instru- 
ment amounting to an execution of a power, where that 
view was supported by the nature of the settlement. But By old law 
afterwards her intention was more regarded, and the court chargf re- 
only required to be satisfied that she intended to deal with <li"red- 
her separate property. When she appeared to have done 
so, the court held her to have charged it, and made the 
trustees answer the demand thus created against it. A 
great deal of the nicety that attends the doctrine of powers 
thus came to be imported into this consideration of the 
subject. If the wife did any act directly charging the 
separate estate, no doubt could exist ; just as an instrument 
expressing to be in execution of a power was always, of 
course, considered as made in execution of it. But, also, 
if by any reference to the estate, it could be gathered that 
such was her intent, the same conclusion followed. Thus, Then inten- 
if she only executed a bond, or made a note, or accepted pr^^^^*"^^^ 
a bill, because those acts would have been nugatory if from bond, 
done by a feme covert^ without any reference to her 
separate estate, it was held, that she must be intended to 
have designed a charge on that estate, since in no other 

is) 3 M. & K. 220. 
B. H 
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way oould the instrument thus made by her have any 
TaUdity or operation ; in the same manner as an instru- 
menty which can mean nothing if it means not to execute 
a power, has been held to be made in execution of that 
power, though no direct reference is made to that power. 
Such is the principle. But doubts have been, in one or 
two instances, expressed as to the effect of any dealing, 
whereby a general engagement only is raised; that is, 
where she becomes indebted without executing any written 
instrument at all. This point was discussed in Qreatley v. 
Nohk (A), and the Master of the EoUs (Sir John Leach) 
appears in the subsequent case of Stuart v. Kirkwall (i) to 
have been of opinion that the wife's separate estate was 
not liable without a charge, and to have supposed that he 
had before stated that opinion in Oreatley v. Nohle^ though 
he by no means expressed himself so strongly in disposing 
of that case, and distinctly abstained from deciding that 
point. I own I can perceive no reason for drawing any 
Then inten- such distinction. If, in respect of her separate estate, the 
Bum^fwith- ^f® is in equity taken as a feme soky and can charge it 
out writing, j^y instruments absolutely void at law, can there be any 
reason for holding that her liability, or, more properly, 
her power of affecting the separate estate, shall only be 
exercised by a written instrument P Are we entitled to 
invent a rule, to add a new chapter to the Statute of 
Frauds, and to require writing where that act requires 
noneP Is there any equity, reaching written dealings 
with the property, which extends not also to dealings in 
other ways, as by sale and delivery of goods? Shall 
necessary supplies for her maintenance not touch the 
estate, and yet money furnished to squander away at play 
be a charge on it, if fortified by a scrap of writing P No 
such distinction can be taken upon any conceivable 
principle. But one of the earlier cases, Kenge v. De^ 
lavall{k)^ makes no mention of such a distinction, for 

(A) 3 Mad. 79. (i) 3 Mad. 887. ijc) 1 Vem. 326. 
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there, being indebted generally is all that is stated as 
grounding the claim ; and in Lillia v. Airey (I), the party 
who had furnished supplies to the wife, was held entitled 
to recover to the extent of her separate maintenance. She 
had, it is true, given a bond, but only for 60/. ; the court, 
however, held the creditor entitled to a larger sum, the 
separate maintenance exceeding the amoimt of the bond." 

In Johnson v. Oallagher (m) the Lord Justice Turner Johnson v. 
Btates the law on the subject, as regaxds a maxried woman's ^''^*-- 
general engagements, as follows : — 

" Since the case of Jones v. Harris (n) there is not, so 
far as I am aware, any case opposed in any degree to the 
doctrine of the separate estate being liable for general 
engagements, except the case of Aguilar v. Agnilar{o)y 
which followed Joms v. Harris, and the dicta of Sir John 
Leach in Great ky v. Noble {p)y and Stuart v. Lord Eirk^ 
wall (q) ; and, on the contrary, the cases of Mmray v. 
JBarlee (r), Owens v. Dickenson («), Burke v. Tuite (t), Vaughan 
v. Vanderstegen{u)y and Wright v. Chard (x), contain very 
decisive di<!ta in favour of such liability. The weight of 
authority, therefore, seems to me to be in favour of the 
liability. I think, too, that the principle on which all the 
eases proceed, that a married woman in respect of her 
separate estate is to be considered as a feme sole, is also in 
favour of it ; and, upon the whole, therefore, I have come 
to the conclusion that not only the bonds, bills and pro- 
missory notes of married women, but also their general 
engagements, may affect their separate estates, except as 
the Statute of Frauds may interfere where the separate 
property is real estate. I am not prepared, however, to go 
the length of saying that the separate estate will, in all 
cases, be affected by a mere general engagement. The 

(0 1 Ves.Jun. 277. (r) 3 M. & K. 209. 

Im) 3 D., F. & J. 613. W 1 Or. & P. 48. 

In) 9 Vee. 493. h) 19 Ir. L. Rep. (Eq.) 467. 

(o) 5 Mad. 214. lu) 2 Drew. 166. 

Ip) 3 Mad. 887. W 4 Drew. 673. 

Iq) 3 Mad. 387. 

h2 
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cases of Jones v. Harris and Aguilar v. Aguilar show that 
the engagement which, if the married woman was ^feme 
sokf the law would create for repayment of the considera- 
tion of a void annuity, would not affect it. It seems to 
follow, that to affect the separate estate there must be 
something more than the mere obligation which the law 
would create in the case of a single woman. What that 
something more may be must, I think, depend in each case 
on the circumstances. What might affect the separate 
estate in the case of a married woman living separate from 
her husband, might not, as I apprehend, affect it in the 
case of a married woman living with her husband. What 
might bind the separate estate if the credit be given to the 
married woman, would not, as I conceive, bind it if the 
credit be not so given. The very term * genel'al engage- 
ment,' when applied to a married woman, seems to import 
something more than mere contract, for neither in law nor 
in equity can a married woman be bound by contract 
General en- merely: Aylett V. Ashton{y). According to the best 
miMt^bemade opii^ioii which I can form of a question of so much diffi- 
-with refer- culty, I think that, in order to bind the separate estate by 
separate a general engagement, it should appear that the engage- 

property. ment was made with reference to and upon the faith or 
credit of that estate ; and that, whether it was so or not, 
is a question to be judged by this court upon all the 
circumstances of the case." 

He then goes on to treat of the important and difficult 

class of cases where a married woman has an interest more 

or less Umited in her separate property, as follows : — 

Limited " The Separate estate of married women being thus far 

interest in bound by their debts, obligations and engagements, it has 

property. next become a question how far those debts, obligations 

and engagements affect the corpus of the property where 

the married woman has a limited interest only — as, for 

instance, a life estate with a power of appointment. The 

(y) 1 My. & Cr. 105. 
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cases on this subject may, as it seems to me, well be classed 
under three heads — first, where the power of appointment , 
has been general, by deed, or writing, or by will; secondly, 
where it has been by will only, and the power has been 
exercised ; and, thirdly, where there has been a limitation 
in default of appointment, and the power has not been 
exercised. In cases falling under the third class there 
cannot, as it seems to me, be any reasonable doubt that the 
debts and engagements of the married woman cannot pre- 
vail against the parties entitled in default of appointment, 
and the case of Nail v. Punter (2) impliedly decides that 
point. The cases falling imder the second class, where the 
power of appointment is by will only, and has been exer- 
cised but not for the creditors, the authorities do not 
appear to me to be consistent. In Norton v. Turvill (a), as life interesb 
explained in Sockett v. Wray (6), the exercise of the power ^^y. ^ 
by the will of the married woman seems to have been held 
to let in a bond-creditor against the appointees under the 
will ; and in Hughes v. Wells (c), I seem to have intimated 
that this might be the effect of the exercise of the power, 
as in other cases of the exercise of the general power of 
appointment by will, and certainly not upon the ground 
that power is property. But Vice-Chancellor Kindersley, 
in whose judgment I have quite as much confidence as in 
my own, seems to have dissented from Hughes v. Wells in 
the case of Vaughan v. Vcinderstegen {d), and I observe 
that Sir William Grant has treated the point as doubtful 
in Heatley v. Thomas (e). I eay no more, therefore, upon 
this point than that it may be considered as open. But in 
cases falling under the first class, where the power of 
appointment has been by deed, or writing, or will, the 
courts have certainly held the corpus of the property to be 
subject to the debts and engagements of the married 
woman." 

{z) 5 Sim. 556. ie) 9 Ha. 749. 

(a) 2 P. W. 144. Id) UH sup, 

{b) 4 Bro. 0. 0. 483.. (e) 16 Ves. 696. 
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Engagements 
do not extend 
to f atore 
property. 



Life estate 
with power 
of appoint- 
ment. 



The general engagements, however, of a married woman, 
it has now been decided authoritatively, can be en- 
forced only against so much of her separate estate as she 
was entitled to at the time such engagements were entered 
into, and which remains at the time when judgment is 
given, and not against separate estate acquired by her 
subsequently to the date of the engagements, nor to any 
estate which she is restrained from anticipating. In fact, 
a married woman, having separate estate, does not thereby 
acquire any general statm to contract as regards other 
separate estate she may afterwards acquire (/). 

Where a woman has power to dispose of her separate 
estate by deed as well as by will, she is capable of charging 
it, or making it liable for her debts, in the same way as if 
she were a feme sole {g). But doubt has been felt as to 
her capability and liability where she has a power of 
appointment by will only (A). It seems, however, now 
settled that where property is given to a married woman 
for life, with remainder as she shall by will only appoint, 
with remainder to her next of kin, then, in case she 
exercises the testamentary power of appointment, the pro- 
perty will be liable to pay her debts, the law holding 
that, as in the case of a person not under disability, she 
must have been taken to have made the appointment 
subject to her debts, and to have been just before she 
was generous (e). 



(/) Fike V. Fitzgihbm, L. R., 17 
C. D. 464 ; 60 L. J., Ch. 394 ; 44 
L. T. 662 ; 29 W. R. 661 ; on 
appeal, varying decision of Malins, 
v.-C. And see Pieard v. Sine, 
L. R., 6 Ch. 274; 18 W. R. 76, 
178 ; Johnson v. Gallagher ^ 3 D., F. 
& J. 494 ; Roberta v. JFatkins, 46 
li. J., Q. B. 662 ; ReSykes' Trusts^ 
2 J. & H. 416 ; In re Harvey^ s jEr- 
taUj Godfrey v. Harben, L. R., 13 
C. D. 216 ; 49 L. J., Oh. 3 ; 28 
W. R. 73. But see 46 & 46 Vict, 
c. 76, 8. 1, sub-s. 4, which seems to 
alter this. 

(^) Suyhea t. WelU, 9 Ha. 749. 



(A) Johnson v. Gallagher, 3 D., T. 
& J. 494 ; Norton v. Turvill, 2 P. 
W. 144 ; Soekett v. JFray, 4 Bro. 
0. 0. 483; Vaughan v. Vanderategen, 
2 Drew. 166 ; Sulme v. Tenant, 4 
Bro. 0. C. 483. 

(i) In re Harvey^ a Estate, L. R., 
13 C. D. 216 ; et ubi sup. ; London 
Chartered Rank of Australia v. Lem- 
priere, L. R., 4 P. 0. 670 ; 42 L. J., 
P. C. 49 ; 29 L. T. 186 ; 21 W. R. 
613 ; 9 Moore, P. 0. C, N. S. 402; 
Heatley y. Thomas, 16 Yes. 626. 
Bat see Vaughan y. Vanderstegen, 
ubi sup,; andSobday y. Reters, 28 
Beay. 364. 
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It is to be observed, that the effect of this decision 
appears limited to cases where the power has actually 
been exercised. 

In Li re Harvey^ 8 Estate (A;), the remainder was, as has 
been stated, in default of appointment to the married 
woman's next of kin. It would seem that the doctrine 
of that case will be d fortiori applicable where the re- 
mainder is to the personal representatives of the married 
woman. 

The power of a married woman to dispose of her sepa- EeverBionary 
rate property is not confined to property in possession, V^v^^* 
but extends to her property in reversion (/). 

The intervention of trustees is not absolutely necessary 
in order to constitute property the separate property, and 
if none are appointed the husband, previously to the 
recent Married Women's Property Act, became himself 
the trustee thereof on behalf of his wife {m). And a 
beneficial gift to the husband by a feme coverte of her 
separate property will not be inferred without clear 
evidence (w). 

Notwithstanding the fact that in very many respects a Married 
married woman is treated, in reference to her separate ^cenSona?^ 
estate, as if a feme sole, yet in numerous details her pro- 
perty still remains in an exceptional position. Thus, debts 
incurred by a married woman for necessaries, and charge- 
able on money in the hands of trustees for her separate 
use, are not, it seems, liable to become barred by the 
Statutes of Limitation (o). 

Also, it appears that the separate estate of a married 
woman is not, in general, liable for breaches of trust or 
torts committed by her ; and it seems that such torts are 
the torts of the husband, and he appears to be liable (p). 

(k) Ubi sup. Barber, L. R., 15 0. D. 87; 42 L. 

(/) Siurgia t. Cbrp, 13 Ves. 190. T. 676 ; 28 W. R. 944. 

(m) Mich V. Coekell, 9 Ves. 369 ; (p) Wainford v. Heyl, L. R., 

Farker v. Brooke, ib, 683. 20 Eq. 321 ; 44 L. J., Ch. 667 ; 33 

(») Ibid, L. T. 156 ; 23 W. R. 848. And see 

(o) Hodgson y. Williamson^ In re Clive y. Carew, 1 J. & H. 199 ; but 
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What words 
create sepa- 
rate estate. 



Effect of 
word " sole." 



It was originally thought that, as to the corpus of real 
estate, a deed«acknowledged under the Tines and Recoveries 
Act is necessary to perfect an alienation by a married 
woman entitled for her separate use (g), but it is probable 
that the contrary would now be held (r) ; and it seems 
that acknowledgment is not required, at all events in the 
case of a life interest («). 

The regular method of settling property on a married 
woman for her separate enjoyment is by means of a trust 
for her "sole and separate use" (t). The word " separate," 
it is to be observed in this context, is the necessary and 
governing word. It has acquired a technical and inflexible 
meaning, and is the right term of art ; and the word " sole," 
though often added, is not itself essential {u). 

It is not, however, necessary, in order to create an 
independent interest, to use any particular word, but any 
words showing that the intention of the settlor is that the 
married woman should enjoy the property independently 
of her husband will give her a separate interest. 

Thus, a bequest to a woman for her own use and benefit 
has been held suiBcient to confer upon her a separate 
interest (x). And a direction in a will that the property 
shall be for the wife's sole use has been held sufficient to 
vest the property in her, exclusively of the marital right (y). 
But it seems, however, now settled that the word " sole " 
is not a technical word, and that the use of it per se would 
not be sufficient to exclude the marital right, at all events 
in a deed not being a marriage settlement (2). In marriage 
settlemeiits, however, such words as " sole," and the like, 



see 45 & 46 
sub-s. 2. 



Vict. c. 76, s. 1, 



402. And see Cahill v. Cahill 



.£: 



{q) White & Tudor, L. C, 
)2. And see Caki 
R., 8 App. Ca. 420. 

(r) Price v. JSubb, L. R., 7 Ch. 
641. 

(») Wliite & Tudor, L. C, ib. ; 
and cf . Price v. Bubb, ib. 

{t) Dav.Prec. vol. 3, part 1, p. 87. 

(w) Massi/ y. Roioen^ L. B., 4 H. 



L. 288, 2S9 ; 23 L. T. 141 ; 18 W. 
R. (Dig.) 20. 

{x) Jones T. , cited at 5 Ves. 

620. 

(y) Adamson v. Armstrong ^ 19 
Ves. 419 ; Ex parte Ray, 1 Madd. 
199. 

(z) Massy y. Rowenj ubi sup. ; 
Gilbert y. Lewis, 1 De G., J. & S. 
38 ; Lewis y. Matthews^ L. B., 2 
Eq. 177; 12 Jut. 542. 
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may be held to confer a separate interest, owing to the 
presumed intention of the parties as to the object of the 
interest. And it was said that the word " sole," as applied 
to the case of a marriage settlement — to a case of contem- 
plated devolution of property upon a married lady — finds 
its ready and appropriate meaning in its being a provision 
to secure the property against the control of the husband, 
and to give to her the sole and absolute disposition of it (a). 

The fact that a married woman has so ample a power Bestramt on 
over her separate property renders her liable, on the one *^*i^P***o^« 
hand, to the risk of yielding to the importunity of her 
husband and parting with the property to him, and, on 
the other hand, to the consequences of her own extra- 
vagance or imprudence in contracting debts and liabilities. 

It was early endeavoured to prevent this by directions 
that the income of the fund given to the separate use of a 
married woman should be paid into her proper hands, or 
as she might from time to time direct, and the like. But 
it was considered that these words simply amounted to an 
unfolding of the nature of a separate estate, and they were 
all held to be insufficient to restrain her power of aliena- 
tion (6). Effectual words, however, were eventually dis- 
covered by, it is stated, Lord Thurlow, who inserted in the 
settlement of a Miss "Watson, whereof he was a trustee, 
in addition to the usual and ineffectual directions, the 
words " and not by way of anticipation " (c). 

It is remarkable that there has not apparently been any 
actual decision as to the effect of these words, but their 
efficacy to prevent a married woman from dealing pro- 
spectively with her income and property has always been 
taken for granted, and has been contiaually acted upon by 
the courts {d). 

{a) Per Hatherley, L. C, in {d) See, amongst other cases 

Maasp V. Rowen, L. R., 4 H. L. Acton v. Whiter 1 Sim. & St. 429 

288, 297, et ubi sup. Barrymore v. Ellisj 8 Sim. 1 

ip) Fybus V. Sinith, 3 Bro. C. 0. Medley v. Hortm, 14 Sim. 222 

340 ; Parkea v. White, 11 Ves. 209. Field v. Evans, 15 Sim. 375 ; Baker 

(c) Per Lord Eldon in Parkes v. v. Bradley, 4 De G., M. & G. 697 ; 

White, ubi sup., p. 221. Scott v. Lavies, 4 My. & Or. 89. 
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vives on 
second 
coyeftore. 



8eeu9f if 
contrary 
intention 
appear. 



Notwithstanding observations of a somewhat contrary 
bearing by Lord Gottenham (^), it is not necessary to adopt 
the exact formula of words ^^ and not by anticipation/' in 
order to fetter the interest, and any words sufficiently 
indicating that intention will suffice (/). 

Where there is a gift to the separate use of a woman 
with an accompanying restraint on anticipation, unless it 
be directly or by implication confined to an existing or 
contemplated coverture, both the separate character of the 
estate and the restraint will revive on the occasion of a 
second coverture. It is not desirable that these cases 
should turn upon refined distinctions, and, as a rule, in 
instruments worded in ordinaiy form, the restraint on 
anticipation will be considered not to be restricted to a 
single specific coverture {g). 

However, WiQJm mariti of a second husband is not to 
be excluded if the separate estate of the lady is made 
independent only of a specifically named prior husband. 
Thus, where (A) property was in terms given to Jane 
Davidson, the wife of Henry Davidson, independently of 
Henry Davidson, her husband, Eandersley, V.-C, thought 
that the separate use did not extend beyond the husband 
specifically named. He, indeed, said that he hardly knew 
what language could be found to express more distinctly 
that it was intended that what was given was to be inde- 
pendent of the particular husband, and that if he were to 
decide that it was meant that if ever Mrs. Davidson 
should mairy again, the gift should be for her separate 
Tise, independently of any subsequent husband, he should 
be overthrowing the whole principle on which the doctrine 
of separate use stood, and that the jus mariti was not to 
be curtailed by ambiguous terms, but by clear and un- 
answerable expressions of intention. 



(e) See Scott y. Davies, ubi sup, 
(/) Per Turner, L. J., in. Baker 
V. Bradley, 4 De G., M. & G. 697. 
(^) Per Lord Bomilly, M. B., in 



Matckes t. Rubbaeky L. B., 11 Eq. 
37 ; 40 L. J., Oh. 49 ; 23 L. T. 
642; 19W. B. 117. 

(A) Moore v. Morrin^ 4 Drew. 33. 
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Where, however, there is no such specific limitation to Besbaint 
a single coverture, it may now be considered to be settled ^tes oti*2i' 
that the separate character of the estate and the restraint «>▼«*««•• 
on anticipation will extend to any subsequent coverture. 
The law on the subject is summarised by Lord Cottenham 
in In re Oaffee (e), when, in overruling some previous 
cases (Tc)^ he said that those cases proceeded upon a sup- 
posed rule of equity which did no longer exist, and, it 
being settled that a gift to the separate use, without power 
of anticipation, would operate upon all the covertures of a 
woman, unless the provisions are destroyed whilst she is 
discovert, those cases could not be considered as authorities 
any longer. 

And this view was in a subsequent case expressly 
adopted by Lord Eomilly (/). 

Although, as has been seen, both the separate character 
of the wife's property and the restraint on the anticipation 
thereof will, amder the usual wording of clauses creating 
such trusts, revive upon the arising of a second coverture; 
yet on the expiration of a coverture, and while continuing 
a widow, she may deal with any property so settled as she 
may think fit, and the fact that it is possible that she may 
re-marry will not affect such power of alienation (m). 

And she is at liberty while discovert to assure the pro- Woman can 
perty to herself, free from the trust for her separate use pjjij^. 
and from the restraint on anticipation, so as to destroy mterraUof 
such trust and restraint in the event of her future ^^^ ®' 
marriage (n). 

The restraint on anticipation may, under certain circum- 
stances, be got rid of in cases of fraud by the mairied 
woman. It is a rule of court that a married woman will 
not be allowed to commit a fraud, and if she does so, the 

« 

(0 iMac. &a. 647. 377. 

\k) Knight y. Knight, Q^]mA2\; (m) EawheB y. Euhhaek, L. E., 

Benson v. Benson, ib. 126. 11 Eq. 7, etubiaup.; Jones y. Salter, 

(I) ffatcket y. Huhback, L. B., 11 2 Bass. & Mj. 208 ; Woodmeston y. 

Eq. 7 ; 40 L. J., Ch. 49 ; 23 L. T. Walker, ib. 297. 

642; 19 W. B. 117. See also («) Wrighty,Wright,2J.k'EL. 

Scarborough y. Borman, 4 My. & Cr. 647. 
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court will lay hold of any property she may have to 
perform a contract she may have entered into by means of 
any fraudulent misrepresentation, notwithstanding a re- 
straint upon anticipation (o). 

It is to be observed, that the restraint on anticipation 
does not properly attach, except to an income-producing 
fund: and on a gift of a fund which is not producing 
income, notwithstanding a restraint on anticipation, such 
fund may be paid out to a married woman on her separate 
receipt, notwithstanding that there is expressed to be a 
restraint on anticipation (p) ; though the restraint would 
of course attach to funds in the condition of consols or 
other income-bearing stocks (q). 
Conveyancing Under the Conveyancing and Law of Property Act, 
^ ' * 1881, the court has power to remove the restraint on 
anticipation in fit cases (r) . But this power is very sparingly 
used, and where it is the wish of, and clearly for the 
benefit of, the married woman ; for instance, where she is 
harassed by past creditors, or the like (a). 

A married woman is, of course, entitled herself to receive 
the income of her separate property, but she often allows 
it to be received by her husband. If she do so, she 
will be considered to acquiesce in such receipt, and will 
not be able to have an account in respect thereof, except 
possibly for one year's arrears (t). 



(p) Stanley v. Stanley , L. R., 7 
C. D. 589 ; Vaughan v. Vander^ 
stegen^ 2 Drew. 263 ; Sharpe v. -Foy, 
L. R, 4 Ch. 36 ; 19 L. T. 541 ; 17 
W. R. 65 ; Jackson v. HobhousBy 2 
Mer. 483. See also Clive v. Carew^ 
IJ.&H. 199; ArnoldY. Woodhama, 
L. R., 16 Eq. 29; 42 L. J., Ch. 
678; 28L. T. 351; 21W.R. 694; 
In re Lushes Trusts, L. R., 4 Ch. 
691 ; 17 W. R. 974 ; London and 
Provincial Bank v. Bogle, L. R., 7 
C. D. 773 ; 7 L. J., Ch. 301 ; 7 L. 
T. 478 ; 21 W. R. 573. 

(p) In re Clarke* s Trusts, L. R., 
21 C. D. 748 ; In re Croughton's 
Trusts, L. R., 8 C. D. 460 ; 47 L. 
J., Ch. 795 ; 38 L. T. 447 ; 26 W. 
R. 574 ; In re Benton, L. R., 19 



C. D. 277. 

{q) In re EllisU Trusts, L. R., 17 
Eq. 409 ; 43 L. J., Ch. 444 ; 22 
W. R. 448. 

(r) 44 & 45 Vict. c. 41, s. 39. 
The section provides, that "not- 
withstanding that a married woman 
is restrained from anticipation, the 
court may, if it think fit, when it 
appears to the court to be for her 
benefit, with her consent, bind her 
interest in any property." • 

(s) Hodges y. Hodges, L. R., 20 
C. D. 749 ; 51 L. J., Ch. 649 ; 46 
L. T. 366 ; 30 W. R. 483. 

{t) Lewin, pp. 659, 670, and 
cases there cited. And see as to 
arrears of pin-money, infra, p. 110. 
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PIN MONEY. 

Akin to the subject of money settled to the separate use Pm mone7. 
of a married woman is the consideration of what is known 
as " pin money." On the marriage of a man entitled to 
considerable property, it is usual that he should make 
provisions for payment by him to his wife of an annual 
allowance for her personal expenditure. The object of 
this is, to enable a woman of position not to be harassed 
by applying to her husband on the occasion of every 
purchase of clothing or the like, and this allowance is 
generally termed the wife's " pin money " (w). 

It has been said, that there is annexed to the wife's pin 
money an implied duty on her part of applying it in or 
towards her personal wants, in the matters of her personal 
dress, ornaments and decorations (x) ; but it is doubtful if 
any such obligation really exist in law, or, at all events, 
whether such a duty could in any way be enforced (y). 

There is some conflict of opinion whether any, and (if Arrears of 
any), what amount of arrears of pin money can be re- 
covered on behalf of the wife. It has, indeed, been laid 
down, that the wife can go back for one year (z), or even 
for a fraction of a year (a) ; but it seems, that after the 

(m) For an amnsmg account of appears that payment of pin money 

the nature and incidents of pin cannot be withheld by the husband, 

money, see per Lord Brougham in though the wife should be a miser 

Howard y. Digby, 2 Gl. & Fin. and a slattern; see Lord St. 

654, 657. Leonards' Handy Book, p. 141. 

{x) Per Lord Langdale mJodreU {z) Howard y. Digby^ 2 CI. & F. 

y. Jodrell, 9 Beay. 45. 654. 

{y) The duty seems one of im- (a) Ibid, 
perfect obligpation, and it rather 
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death of the wife her personal representatives can have no 
claim for arrears for any part of a year ((), a claun for 
pin money being a personal one, different from other 
debts, and not surviving {c). 

The question, however, as to the right to recover arrears 
of pin money, like the similar question as to the recovery 
of arrears of property settled to the wife's separate use, 
is one far from free from obscurity, and there are few 
recent decisions on the subject, questions of this kind 
probably being generally matters of arrangement. 



{b) See, however, Thomas v. 
Bennett y 2 P. W. 34 J, where ten 
years' arrears of pin money were 
claimed by the wife's representa- 
tives, and refused, but upon the 
ground referred to in the next note, 
tiiat she had been suitably main- 
tained during that time. 



ic) Howard v. Ligby, 2 CI. & F. 
654. Semble, on the authority of 
this case and of Thotnas v. Bennett^ 
ubi sup.f the wife herself cannot 
recover any arrears if she be pro- 
perly maintained during the period. 
See also as to arrears of separate 
estate, supraf p. 108. 
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JOINTURES AND DOWER. 



Under the old law a widow was entitled to dower, that old law. 
is to say, to the enjoyment for her life of one equal third 
part in severalty of all land of which her husband was 
seised for an estate of inheritance during the existence of 
the coverture. This right was valid even against pur- 
chasers for value from the husband, and if it was desired 
to bar this right, the land purchased by the husband was 
assured to the well-known "dower uses," the effect of 
which was, that the seisin of the husband was suspended 
during the coverture, though he had otherwise absolute 
control over the property. By an act passed in the reign 
of William lY., commonly called the Dower Act (a), the Dower Act. 
wife's right to dower has been put entirely imder the 



(a) 3 & 4 WiU. 4, o. 105. By 
this act it is enacted as follows : — 

(2 .) < < That when a'hnsband shall 
die benefioially entitled to any land 
for an interest which shall not 
entitle his widow to dower out of 
the same at law, and such interest 
whether wholly equitable, or partly 
legal and partly equitable, shall be 
an estate of inneritance in posses- 
sion, or equal to an estate of in- 
heritance in possession (other than 
an estate in joint tenancy), then his 
widow shall be entitled in equity 
to dower out of the same land. 

(3.) ^'Thatwhen a husband shall 
have been entitled to a right of 
entry or action in any land, and 
his widow would be entitled to 
dower out of the same if he had 
recovered possession thereof, she 
(AubJI be entitled to dower out of 
the same, although her husband 
shaU not hare recovered possession 
thereof, provided that such dower 
be sued for or obtained within the 



period during which such right of 
entry or action might be enforced. 

(4.) ^^That no widow shall bo 
entitled to dower out of any land 
which shall have been absolutely 
disposed of by her husband in his 
lifetime or by his will. 

(5 .) ** That aU partial estates and 
interests, and all charges created 
by any disposition or w£l1 of a hus- 
band, and aU debts, incumbrances, 
contracts and engagements to 
which his land shall be subject 
or liable, shall be valid and effectual . 
as against the right of his widow 
to doT^er 

(6.} "That a widow shall not be 
entitled to dower out of any land 
of her husband when in the deed 
by which such land was conveyed 
to him or bv any deed executed hj 
him, it shall be declared that his 
widow shaU not be entitled to 
dower out of such land. 

(7.] ** That a widow shall not be 
entitled to dower out of any land 



112 



DOWEB. 



Statute of 
Uses. 



control of the husband, and it can only arise on the death 
of the husband, without having dealt with the property 
and intestate. On the other hand, it is thereby extended 
to equitable interests of the husband. 

It is to be observed, that the well-known Statute of 
Uses (J) had previously incidentally effected a large in- 
crease of cases in which dower could be claimed by turn- 
ing uses, i. e.f as they were then considered trusts, into 
legal estates, and the same statute provided that the wife's 
dower should be barred if a legal jointure had been given 
to the wife before marriage (c). If, however, the jointure 
was given to the wife after marriage by virtue of the 
provisions of the same act, she might elect whether she 
took the jointure or the dower {d). 

To bar the wife's dower under the Statute of Uses it 
was necessary that there should be a perfect jointure, and 
to the making of a perfect jointiire within that statute six 
things, according to Lord Coke, had to be observed (e) : — 
First, her jointure was to take effect for her life in 
possession of profit presently after the decease of her 
husband. Secondly, that it was for the term of her own 
life or a greater estate. Thirdly, that it must be made to 
herself and to no other for her. Fourthly, that it must be 
made in satisfaction of her whole dower, and not of part 
of it. Fifthly, that it must either be expressed or averred 
to be in satisfaction of her dower. And (/) sixthly, it was 



of whicli her husband shall die 
wholly or partially intestate, when 
by the will of her husband, duly 
executed for the devise of freehold 
estates, he shall declare his inten- 
tion that, she shall not be entitled 
to dower out of such land, or out 
of any of his land. 

(8.) ** That the right of a widow 
to dower shall be subject to any 
conditions, restrictions or direc- 
tions which shaU be declared by 
the will of her husband duly exe- 
cuted as aforesaid. 

(9.) <*Thatwhere a husband shaU 
devise any land out of which his 



widow would be entitled to dower 
if the same were not so devised, or 
any estate or interest therein to, or 
for the benefit of his widow, such 
widow shall not be entitled to dower 
out of or in any land of her said 
husband, unless a contrary inten- 
tion shall be declared by his will." 

(b) 27 Hen. 8, c. 10. 

(c) Ibid. s. 4. 

(d) Ibid. s. 7. 

{e) Co. Litt. 36 b. 

(/) As regards the fifth require- 
ment, there seems to be nothing 
said in the statute about the neces- 
sity of any such expression. 
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to be observed that it might be made either before or after 
marriage {g). 

It was doubted whether or not evidence of assent by Dower barred 
the woman to accept a legal jointure, given to her pre- ^ ^^^ ™*' 
viously to marriage, is requisite so as to bar her dower. 
It has been said, that it would be a hardship^if a jointure 
of nominal amount should so bar her. There was, how- 
ever, no such qualification provided by the act (A). 

In Tinneyy, Tinney {i)^ Lord Hardwicke says that a 
general provision for a wife was not a bar of dower, unless 
expressed to be so. That, in the case of Latorence v. 
Lawrence, Lord Somers held a devise of lands generally to 
the wife to be in bar of dower, but that it went up after- 
wards to the House of Lords, and the decree was reversed. 
In the case of Vizard v. Langdale (5 Geo. 1), Sir Joseph 
Jekyll held the words in a bond, to secure a simi of money 
for the wife's livelihood and maintenance, was no bar of 
dower, but the Lord Chancellor King was of opinion that 
it was a bar of dower, and said it was within the equity of 
the statute 'of Henry 7 of jointures, and, therefore, reversed 
Sir Joseph Jekyll's decree. 

Express powers to jointure existing or future wives are Usual powers 
usually given in modem settlements ; formerly it was ^ Jo^'^*^®- 
usual to give power to appoint a portion of the lands of a 
certain yearly value, which is sometimes called a legal 
jointure ; but it is now the almost universal practice to 
give power to appoint a rent-charge of a certain value {k). 

The power to appoint a jointure should be expressed to How far 
be capable of being exercised, so as either to bar the right ^^wer barred, 
to dower or not. A limitation of a jointure under a power 
is not necessarily a bar of dower, but if so expressed, or 
expressed to be made as for the maintenance of the wife, 

{jfj If made after marriage the 606. 
wife might elect to waive the join- (i) 3 Atk. 8. 

ture and claim her dower. (k) For forms of powers to join- 

(A) Drury v. Brury^ cited in ture, see S, C, Dav. Prec. vol. 3, 

Caruthera v. Caruthers, 4 Bro. C. C. pt. 2, and Prideaux Conv. vol. 2. 

B. I 
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it may amount to sucli a bar (/) ; but as dower can only 
arise since the Dower Act (except as to the case of persons 
married previously to 1883), in case of an intestacy as to 
the land out of which it is claimed, these questions are 
scarcely of importance in regard to estates of sufficient 
value to be charged with jointures ; intestacy as to estates 
of considerable value being very rare, and the devolution 
thereof being generally completely provided for (m). 

A woman not under disability may, of course, release 
her right to any dower previously to her marriage upon 
any term she may think fit (n). 

The appointment made in pursuance of a power to 
jointure is generally expressed to be in lieu of all dower 
and freebench. Sometimes, however, it may be thought 
advisable not so to bar the wife's right to dower by her 
jointure, but to leave her in possession of that provision, 
BO far as her husband may not think fit otherwise to 
deprive her of it (o). 

It appears from Hervey v. Hervey (p), that where there 
is a power to settle and assure — that is, to convey a legal 
estate in hereditaments to a certain limit of value as a 
jointure — that in such cases the donee of the power cannot 
settle an annuity so that the whole estate be enciunbered. 
A part of the property of the value required ought to be 
set apart to provide the jointure, not the whole to be 
charged with it. 

In the case of a legal jointure, where the jointure is not 
to exceed in the whole the annual value of a fixed sum, it 



(/) See supra; and cf. Cody y. 
Cody, 5 L. R., Ir. 620. 

(m) A declaration against dower 
is sometimes inserted in purchase - 
deeds, but, as the only efPect thereof 
is to favour the heir-at-law at the 
expense of the widow on an in- 
testacy, it is better omitted. 

(m) Dyke t. Rendall, 2 De Gr., M. 
& G. 209. 

(o) Dav. Prec. vol. 3, pp. 311, 
471. 

(p) 1 Atk. 561. This was a case 



of importance also on the question 
how far equity will aid a defective 
execution in a settlement of a 
power to jointure. The settle- 
ment raised numerous questions, 
and Lord Hardwicke says of the 
draftsman, **he does not seem to 
have committed blunders so much 
as wilful mistakes with a view to 
try experiments, like Serjeant May- 
nard's conclusion in some of the 
clauses of his wHl, ** Valeat quantum 
vaUre poiesty 
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seems that the value of the land is to be taken and 
estimated as it stood at the time of the power {q)y and that 
if by any accident after the execution of the power there 
should be an excess, it would be for the benefit of the 
jointress ; while, by parity of reason, if there should be 
any deficiency by inundation or casualties, the jointress 
must acquiesce under it, and that to construe it otherwise 
would make these powers desultory (r). 

In the cases (now rare) where there is a legal jointure Jointures 
made under a power, dnd a certain portion of the lands out^oinM. 
assured accordingly, it seems that, in the absence of ex- 
pressions in the power and in the appointment to the 
contrary, the jointure cannot be limited clear of taxes and 
usual outgoings for repairs and the like (s). 

Where a power provided that the donee should in his 
lifetime be empowered by any deed or deeds, or by will, 
to settle upon any woman he should marry for her 
jointure a sum not exceeding 4,000/. per annum, without 
any deduction or abatement for any taxes, charges, or 
impositions, imposed or to be imposed, parliamentary or 
otherwise, subject nevertheless to leases in being at the 
time of such jointure being made, it was held, that the 
power could be so executed as to make the appointee 
entitled to such a jointure, free from all incumbrances, 
rent-charges, rents-seek, fee farms, quit rents, annuities, 
stipends, pensions, and procurations, and from all parlia- 
mentary taxes or impositions of such nature and kind as 
were in being at the time of executing the power, and 
from the land tax (t). 

The uses of a settlement will not be treated as exhausted Implied re- 
so long as there is a subsisting legal jointure, and conse- durinr^^^ 
quently such a jointress will have an equity to have jointure. 

(q) It seems doubtful, but the (r) Per Lord Hardwicke in ifar- 

time of the execution of the power chioneas of Blandford v. Duchess of 
seems probably here meant ; see Marlborotighy 2 Atk. 642. 
Lord Tyrconnel v. Duke of Ancaster, W Sl^rvey v. Hervey^ 1 Atk. 661. 

Ambl. 239. (0 Marchioness of Blandford v. 

Duchess of Marlborough, 2 Atk. 642. 

i2 
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money, subject to the trusts of the settlement, treated as 
re-oonverted into realty (w), and it wiU be so treated for 
all purposes aocordingly {x). 

It is the usual practice in framing what are called 
<< name and arms clauses," and the like, specially to provide 
that jointures and unvested portions shsJl not fail, or be 
prejudiced on the shifting over of the estate (y). 
Priority of By virtue of the old law, expressly preserved by sect. 12 

Ura^fdwep. of the Dower Act (a), an annuity given in lieu of dower 
to a widow has priority over other legacies, but in order to 
get such priority she must have become entitled to some 
dower, and this will not be the case where the whole real 
estate of the testator is free from dower, by reason of 
declarations against dower contained in the conveyances (a), 
or otherwise. 

Cases sometimes occur, but rather under wills than 
settlements, as to whether a widow has or not a right of 
election as to dower, that is to say, whether she must 
accept a benefit given to her in lieu of dower, or can reject 
the benefit and claim her dower, but as these cases now 
can only arise where there is a partial intestacy or failure 
of disposition, this will probably not be of frequent occur- 
rence (6). 



(m) Walrond v. Rosslyny L. R., 

11 C. D. 640 ; 48 L. J., Ch. 602 ; 
27 W. R. 723. 

(x) In the case above cited it 
appears actually to have been 
against the interest of the jointress 
who was one of the next of kin to 
have it so treated. 

(y) Holmesdale v. West^ L. R., 

12 Eq. 280 ; 40 L. J., Ch. 795. 



(z) 3 & 4 Will. 4, c. 106. 

(a) Moper v. Roper ^ L. R., 3 0. 
D. 714 ; 36 L. T. 166 ; 24 W. R. 
1013. 

{b) As to a widow's right of elec- 
tion as to dower under a will see 
Fytehe v. Fytche, L. R., 7 Eq. 494 ; 
19 L. T. 343 ; Thompson v. Burra^ 
L. R., 16 Eq. 692 ; 42 L. J., Ch. 
827. And see supra^ p. 113. 
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Having treated of jointure and dower, it is not out of 
place to consider next, the provisions made for the children 
by means of portions. As a matter of convenience, 
power is usually given to raise these by means as extensive 
as possible (a), including application in satisfaction thereof 
of the rents and profits of the estate, and power to sell or 
mortgage the corpus thereof (6). 

Where there is this discretion to trustees it is hardly Incidence of 
probable that they could incur any risk by using any of ^ *""' 
the modes allowed them, but questions of considerable 
difficulty may nevertheless arise as to the ultimate incidence 
of the burdens. 

As a practical and common sense rule, it is usual to 
raise and pay annual sums out of the annual rents and 
profits (c), and gross sums out of the corpus of the 
estate (d). 

But the trustees in such cases have a considerable Charge on 
discretion according to the circumstances of each case, "P^^*** 
and a charge of portions on the "profits" of an estate 



(a) Bav. Prec. vol. 3, pt. 2 ; 
Prid. Conv. vol. 2. 

{b) Mr. Davidson, in his Prece- 
dents, excludes express power to 
sell, though he conceives it pro- 
bable that other means failing a 
sale may, nevertheless, be resorted 
to. Dav. P^«c. vol. 3, pt. 1, 
p. 447. 

{c) But the term " rents and 
profits" is capable of being held to 



mean the eorptM of the property. 
Countess of Shrewsbury v. Earl of 
Shrewsbury, 1 Ves. jun. 234 (where, 
however, there was no express 
power to mortgage) ; Boodle v. 
Blundell, 1 Mer. 232. 

(rf) Dav. ftec. vol. 3, pt. 1, 
p. 460 ; Jarman on Wills, 3rd ed. 
vol. 2, p. 682. And see Flaytersy. 
Abbott, 2 My. & K. 97; andSidout 
V. JSarl of Plymouth, 2 Atk. 104, 
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may not, necessarily, be confined to a charge on the 
annual income only, but may amount to a charge on the 
corpus. The natural meaning of the word "profits" in 
this sort of context is, it is true, annual profits ; but when 
the charge has not been expressly restrained to annual 
profits, or it has not distinctly been shown that they were 
intended to be the exclusive object of the charge, equity 
has sometimes construed the word in its most extreme 
signification as a general charge on the land. In some 
cases, on the other hand, a sale or mortgage, though 
clearly within the terms of the charge, has been refused 
where the matter has been referred to the court. The 
circumstances that have chiefly influenced this discretion, 
are the appointment of a time within which the charge 
must be raised ; the situation of the estate, if, for instance, 
a sale or mortgage, would be very prejudicial as in the 
case of a reversion, especially if it would occasion any 
danger, that the charge would not be paid in full ; and 
the nature of the charge, as whether it is for debts or 
portions, and, in the latter case, the age or death of the 
child (e). 
Ultimate The case of Jone% v. Jones (/) is an important case, as 

^^g^sT ^ ^ *1^® principles upon which it ought to be decided how 
the ultimate incidence of the burden ought to be borne, 
where there is a discretionary trust to trustees to pay 
charges. In this case, which arose as to the incidence of 
fines payable for the renewal of leaseholds, and under 
directions contained in a will (^), a testator had devised 
successive interests for life in certain leaseholds for lives 
from time to time to be renewed, and the fines and ex- 
penses to be paid either out of the profits or by sale or 

(^) Earl of Albemarle v. Rogers, mouth, 2 Atk. 104 ; Stephens v. 

2 Ves. jun. 481. And see Lingen Dethick, 3 Atk. 39 ; and Smith v. 
V. Foley, 2 Ch. Cas. 205 ; Seycock Evans, .i.mbl. 633. 

V. Eeycock, 1 Vem. 266 ; Berry v. (/) 6 Ha. 460. 

Askham, 2 Vem. 26 ; Traford v. Q) But qutsre, if there be any 

Ashton, 1 P. W. 415 ; Ivy v. Gil- distinction as to cases of this class 

bert, 2 P. W. 416 ; Mills v. Banks, arising under wills and under set- 

3 P. W. 1 ; Hidout V. Earl of Fly- tlements. See ibid. 
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mortgage of the premises. On the estate being adminis- 
tered by the Court of Chanoeiy it was considered that the 
fines and expenses ought to be borne by the tenants for 
life and remaindermen, according to their actual enjoy- 
ment of the property (which obviously could not be 
ascertained until the death of each), and not in proportion 
to an extent of enjoyment of the estate to be determined 
speculatively or by calculation of probabilities (h). In this 
way, if a tenant for life of a term paid the whole amount 
for renewals in the first instance, his estate would have 
a lien for any over-payment he might make upon the 
residue of the term. There would, however, be more 
diflSculty if the remainderman paid the fines, but in that 
case it would seem that the tenant for life might be re- 
quired to give security, enforceable for the amount of his 
enjoyment when it became ascertained (i). 

The court is reluctant to raise portions out of reversion- Portions 
ary interests, but will do so when it is necessary, in order reversions.*^ 
to satisfy the intention of the settlement (k). The court 
will, however, take hold of very small grounds from which 
to infer the intention of the parties to have been the other 
way (1). But that the court is competent and willing to 
do so upon proper occasion appears from many early cases, 
such as Gerrard v. Qerrard (m). Greaves v. Maddison (n), 
and others. But after considering these cases Lord Mac- Secu8, in 
clesfield, in the case of Butler v. Buncombe (o), decreed a 80Di©<»*e8. 
portion, though vested, not to be raised out of a reversion- 
ary interest. Upon this occasion his lordship said : — 
" Though Gerrard and Gerrard and Greaves and Maddison 



\ 



h) Ibid. p. 464. 453, n., where it was said that 

[i) Ibid. though Gerrard v. Gerrard, and 

(k) Michell v. Miehell, 4 Beav, Greaves v. Maddison have heen con- 

549. stantly received as the law of the 

(I) Miehell v. Miehell, ubi sup., court, yet judges in later times 

p. 463 ; Broome v. Berkley, 2 P. W. have expressed their opinion of the 

485. inconvenience of those determina- 

(m) 2 Vem. 458. tions, and have anxiously sought 

(w) Cited in Butler v. Buncombe, for circumstances to distinguish 

1 P. "W. 452. modem cases from them. And s§e 

(o) Ubi sup. And see ibid. p. cases there cited. 
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Sail V. 
Carter, 



Immediate 
maiotenance. 



were strong cases, yet this case seems to go yet further ; 
and as Lord Chancellor Cowper (whom his lordship was 
pleased to say he unequally succeeded), declared that if 
these cases had come before him he would not have gone 
so far, I, for my part, declare I'll not go a jot farther, but 
where things are settled and rendered certain it will not 
be so material how, as long as they are so, as that all 
people know how to act." 

Howeyer, in Hall v. Carter (p) on the subject. Lord 
Hardwicke said as follows : — " The second question is 
whether the portions are raiseable out of this term, though 
a reversionary one? I am of opinion these portions 
ought to be raised immediately, notwithstanding the cases 
cited, for this stands clear and divested of all the circum- 
stances mentioned in the others. There may be incon- 
veniences on both sides, but on the side of the daughters 
{i. e., the portionists) a very great one, for they may wait 
till their portions are of no use to them, as has happened 
in one instance here, for one of the daughters is dead, and 
her representative comes only in her right. 

" In the case of Corbet v. Maidwell (q) Lord Cowper 
admitted all the precedent cases, and went upon the words 

of the settlement In the case of Butler and 

Duncomhe the trust of the term was expressly from and 
after the commencement of the term, and upon these single 
words Lord Macclesfield founded his decree. 

" Conveyancers now are grown so cautious as to insert 
negative words in settlements to prevent portions being 
raised in the lifetime of the father and mother." 

Where there is a direct charge for maintenance on 
reversionary property, it will be raiseable immediately out 
of the property. In Sally. Carter (p), where a sum of 
61. a year was given to the testator's daughters in respect 
of certain portions of 100/. secured for a term but not 
raiseable during the widow's wife. Lord Hardwicke said 



(p) 2 Atk. 364. 



(q) 2 Vem. 640. 
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that the maintenanoe was a charge upon the estate, and 
the trustees were to pay 6/. per annum to each daughter 
till their portions respectively became due and payable, 
and it was not to be postponed till after the term came 
into possession, for that maintenance ran on tiU then. 
And though he did not know any instance where a sale 
had been directed for maintenance out of rents and profits, 
because it must be annual, which would create endless 
trouble, yet it was a charge upon the estate, and the arrear 
which was incurred must be paid ofE after it came into 
possession ; there could, therefore, be no objection in 
mortgaging the reversion nor harm to the reversioner, 
because the moment the term came into possession the 
arrears would have to be satisfied. 

The costs of raising portions under a settlement are Costs of 
payable out of the estate, and it is well settled that trustees Ssobf raSd. 
who have a power to raise a certain sum by mortgage for 
the benefit of a particular person, or class of persons, have 
also by implication power to raise the incidental costs by 
mortgage of the same property (s). 

Where there is a power of charging land with a gross 
sum it imports power to charge the land with interest 
thereon, as none would, of course, lend such sum if the 
law were otherwise (t). 

Portions charged on real estate also carry interest in 
favour of the portionist from the time when they ought to 
be raised and paid {u)j and this, perhaps, is to be assumed 
to be so as to all portions. 

The rate of interest allowed will now be usually at the Interest at 
rate of 4/. per cent. It was the rule in Lord Hardwicke's ^^' ^^ *^®"*' 
time to give interest at the rate of 4/. per cent, on legacies 
out of real estate, but at the rate of 51. per cent, on 
legacies out of personal estate, for the reason that the 

(«) Michell V. Michell, 4 Beav. {t) Per Lord Hardwicke, in -Ha// 

549 ; Armstrong v. Armstrong y L. R., v. Carter, p. 358. 

18 Eq. 541; Parker v. Watkins^ (w) Earl FomfretY, Lord Windsor ^ 

Joh. 133. 2 Ves. sen. 487. 



122 RAISING PORTIONS. 

Ecclesiastical Courts had allowed that rate (a;), but now 
there is no distinction, and in either case the court allows 
interest at the uniform rate of 41. per cent. (y). 

There is often a considerable diflBculty as to how soon 
portions can be compelled to be raised, whether it be on 
the application of the persons entitled thereto, or on that 
of the persons entitled to the estate, subject to the portions 
who may be desirous of having the estate cleared. 

How soon In Sheppardy. Wilson (s), there was a charge of 10,000/. 

raiseable^^ for younger children, with power to give them respectively 
maintenance to an amount not exceeding 5/. per cent, on 
their shares. The eldest brother, being the devisee subject 
to the portions of the estate, filed his bill to have them 
raised and set apart before any of them were payable, and 
it was held, that the children ought not to be deprived of 
the security of the land, or have their right to maintenance 
reduced to the rate (perhaps) of 3/. per cent, instead of 
61. per cent, by the raising of their portions and invest- 
ment thereof in the fimds. 

Shortly afterwards two of the children became entitled 
to their portions by reason^ of their marriage, and it was 
held, further, that even then their two shares only were to 
be raised, and that only the portions wanted ought to be 
raised, it being not necessary to raise all the portions when 
one or two were payable (a). 

In Leech v. Leech (6), however, where there was a term 
of 500 years to raise portions, it was held that the whole 
sum was raiseable when some only of the portions were 
required, and on the elder children becoming entitled the 
portions of those remaining infants were directed to be 
raised and transferred to their separate credit, with liberty 

(x) Sri/ant v. Speke, 1 Ves. sen. (^z) 4 Ha. 392. See also on the 

171. point, Dickinson v. Dickinson, 3 

(y) In view of the decreased rate Bro. C. C. 19; and Winton v. Bold, 

of interest now obtainable on in- 1 Sim. & St. 507. 

vestments, it may be that the rate (a) Per Wigram, V.-C, in Skep' 

of 4/. per cent, may come to be re- pard v. Wilson, ubi sup. 

garded as excessive. {b) 2 Dr. & War. 668, 
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to apply for payment on their attaining twenty-one 
years (c). 

And in Marsh v. Keith (rf), Lord Eomilly held the owner When all 
of an estate charged with portions entitled to pay ofE the able^at once." 
whole charge when a part was payable, and commented 
on the hardship of having to pay off portions piecemeal. 

In GilUbrand v. Goold (e), upon part of a sum of 10,000/. 
charged for portions on land becoming raiseable it was 
held that the whole was to be raised by one mortgage, the 
shares of those not yet entitled to payment to be invested 
for them in the funds ; and though it might be said that 
some of the shares might eventually in this way be 
diminished (if the price of the funds fell), yet that the 
court held investment in the Three per Cents as equivalent 
to payment, and if there was any rise in the funds the 
shares would have the benefit of it. 

One of several portionists entitled in undivided shares 
to the estate, upon which the portions are charged, is not 
entitled to have the entire charge thrown in separate 
portions on the estate, instead of having it raised out of 
the entirety (/). 

The question as to allowing interest for maintenance to When in- 
children upon portions not yet payable to them, there formainte^ 
being a general direction for maintenance, was much con- fiance, 
sidered by Sir William Ghrant in Lyddon v. Lyddon (g), 
where it was allowed. 



!: 



(c) Ibid., per Lord St. Leonards. 

(d) 29 Beav. 625. 

(e) 6 Sim. 149, per Shadwell, 
V .-C. 

(/) Otivay-Cave v. Otway, L. R., 
2 Eq. 726 ; 15 W. R. 6. 

{ff) 14 Ves. 565. The question 
in the case was, whether the 
younger children were entitled to 
interest upon the provision made 
for them by a settlement executed 
upon the marriage of their parents 
from the death of the father, or 
only from that of the mother, who 
survived. There was a term to 
raise portions to take effect imme- 
diately from the death of the father, 



but subject to, and after the expi- 
ration of, an annuity to the widow. 
The trustees had the legal right to 
the surplus rents after satisfying 
the annuity, as the term was pre- 
cedent to the limitation to the first 
and other sons. It was held, that 
though they were not to raise the 
principal until after the death of 
both the father and mother, yet 
interest was given for maintenance 
until, and consequently before, the 
portions should be due and pay- 
able. The children were equally 
in want of maintenance during the 
mother's life as after her death. 
If, indeed, the estate had been 
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Discretion of 
tmstees. 



Where, as is frequently the case, trustees have a disere- 
tion to apply for mamtenance a sum not exceeding the 
whole or a certain proportion of the interest or dividends 
on a portion, they have clearly, in the absence of niala fidea^ 
a discretion not to raise the fuU amount (A). 

Where, however, a female infant was entitled to main- 
tenance both out of settled property in which she had a 
future and partial interest, and out of sums of stock to 
which she would become absolutely entitled, it was held 
that she could insist (as it would be for her benefit), on 
having the maintenance raised out of the settled property 
and the dividends on the stock accumulated («). 



limited to her for her jointore, it 
might have been argued that the 
limitation for maintenance could 
not take effect until the term should 
come into posseesion. But eyen in 
that case it would have been 
doubtful whether strong and 
general words would not warrant 
raising maintenance by sale or 
mortgage of the reyersion, or, at 
least, raising it afterwards retro- 
spectively ; but, inasmuch as the 
trustees had the leg^ right to the 
rents and profits, and interest was 



expressly g^yen for maintenance 
until the portions should become 
due and payable, it would haye 
been equally contrary to the words 
and the spirit of the settlement, to 
hold that the maintenance should 
not take place until after the death 
of the mother. 

{h) Per Shadwell, V.-C, in 
Lyon V. Lord Coventry^ 14 Sim. 47. 

(») Lbid, And further as to 
maintenance, see infra, S. C.,Chap. 
XXVII. 
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THE VESTING OF PORTIONS. 



Questions as to the vesting of portions arise perhaps 
more frequently under wills than under settlements, and 
for a more detailed consideration thereof than can be here 
given the reader is referred to works dealing more directly 
with the subject (a). 

The question of vesting involves, of course, the question 
of the devolution of the property on the death of the 
person interested, and much hardship has been sometimes 
felt where a person interested in property has died leaving 
children, and they have been deprived of their share by 
reason that it had not vested in their parent. 

This is particularly the case where a life tenancy having Effect of 
been created there are words of survivorship added to the ^vorsldp'""" 
gift to those in remainder, and in this way one of several 
children or other legatees may, to the great prejudice of 
his representatives, lose his interest should he not survive 
the tenant for life. 

There is a series of authorities which establish that, as 
regards marriage settlements, and also as regards post- 
nuptial settlements, containing a recital of an intention to 
provide for all the children of the marriage, you are not, 
as a general rule, to read the instrument in such a way as 
to make the provision for a child depend upon his sur- 
viving the parents (J). 

(fl) See 8. G, Jarman on "Wills; (^) Per Jessel, M. B., in Bay r. 

Theobald on Wills, etc. Radcliffe, L. R., 3 C. D. 664, 667 : 

24 W. R. 961. 
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Court leans 
in favour of 
Testing. 



Especially in 

ambiguous 

settlements. 



The rule exists to prevent children of a child of the 
marriage being left entirely without a provision in con- 
sequence of the death of that child during the lifetime of 
his parents, a result against which the court struggles and 
which can rarely have been intended (c). 

If, however, the settlement clearly and unequivocally 
makes the right to a provision depend on survivorship the 
rule does not apply (d). 

In cases of doubtful construction of the words the court 
will, in the cases above mentioned, lean to the construction 
which includes the whole class (e). 

The time when a fund is " payable," with regard to 
survivorship, is the period of distribution, not the period of 
vesting (/). 

That an incorrect and ambiguous settlement may be 
construed, as vestiug portions at the age of twenty-one 
against words importing a condition of surviving the 
parents, is shown by the decision of Sir W. Grant in 
SowgraveY. Cartier{g)y where he says: — "If the settle- 
ment clearly and unequivocally make the right of the 
child to a provision depend upon its surviving both or 
either of the parents, a Court of Equity has no authority 
to control that disposition. If the settlement is incorrectly 
or ambiguously expressed, if it contains conflicting and con- 
tradictory clauses so as to leave in a degree imcertain the 
period at which, or the contingency on which, the shares 



{e) Hope V. Lord Clifden, 6 Ves. 
499 ; Currie v. Larkins, 4 JD., J. & 
S. 245 ; Woodcock v. Diike of Dorset, 
2 Bro. C. C. 569 ; Emperor t. Itoife, 
1 Ves. sen. 208. 

(d) Jeyez v. Savage, L. R., 10 
Ch. 655, 563 ; 44 L. J., Ch. 706 ; 
33 L. T. 139; 23 W. R. 764; re- 
versing S. C, 23 W. R. 742 ; How- 
grave V. Cartier, 3 V. & B. 79 ; 
Whaiford v. Moore, 3 My. & Cr. 
270 ; Wingrove v. Falgrave, 1 P. 
W. 401; In re Watson's Trusts, 
L. R., 10 Eq. 36; 39 L. J., Ch. 
770 ; 18 W. R, 642 ; Bythesea v. 



Bythesea, 23 L. J., Ch. 1004. 

{e) Whatford v. Moore, 3 My. & 
Cr. 270 ; Howgrave v. Cartier, 3 V. 
& B. 79. 

(/) Day V. Madcliffe, uhi sup. 
But see Hay don v. Rose, L. R., 10 
Eq. 224; 39 L. J., Ch. 688; 23 
L. T. 334 ; 18 W. R. 1146 ; Salis- 
bury V. Lambe, 1 Eden, 465 ; Hallifax 
V. Wilton, 16 Ves. 168 ; Walker v. 
Main, 1 Jac. & "W. 1 ; In re 
Wilmott's Trusts, L. R., 7 Eq. 532; 
38 L. J., Ch. 273 ; 17 W. R. (Dig.) 
153. 

{<g) Ubi sup. p. 86. 
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are to vest, the court leans strongly towards the construc- 
tion which gives a vested interest to the child when that 
child stands in need of a provision — usually as to sons at 
the age of twenty-one, and as to daughters at that age or 
marriage." 

The above extract shows, as has been already stated, 
that a settlement may be so clearly worded as to leave no 
room for the application of the above principle, but the 
court will yet go to great lengths to mould the language 
to suit the intention {h). 

Charges on land of the nature of portions, or legacies When 

• p J T-i i. _x • i • j_ charges sink 

II made payable at a certam age, or on a certam event, into the land. 

such as marriage or other event, personal to the person 

intended to be benefited thereby, if the person die before 

the time arrives, or the event happens, sink into the estate 

for the benefit thereof, and are not raiseable (i) ; but if 

the payment is to be postponed tiU the happening of an 

event not referable to the person to be benefited, but to 

the circumstances of the estate, such as the death of the 

tenant for life then they will be raiseable {k). 

On settlements by a person in loco patient is, there is a Settlements 
further tendency on the part of the courts in order to i^J^parmUa^ 
effectuate the presumed intention of the settlor to struggle 
to construe the provisions of the settlement (at all events, 
where there is any ambiguity of language), so as to make 
interests of children vest at the time when it would usually 
be convenient for their requirements that they should vest. 
So where, in such a case, the words strictly imply that a 



(h) See Emperor v. Rolfey 1 Ves. 
sen. 208 ; Swallow v. Binns, 1 K. & 
J. 425. And see generally on the 
subject, Woodcock v. Duke of Dorset, 
3 Bro. C. C. 569 ; Eope v. Lord 
Clifden, 6 Ves. 499 ; Schenck v. 
Legh, 9 Ves. 300 ; Powis v. Bur- 
dete, 9 Ves. 428 ; Bayard v. Smith, 
14 Ves. 470 ; Jefferies v. Reynolds, 
6 Tomk. P. C. 398; Randall v. 
Metcalfe, 3 Tomk. P. C. 318 ; and 
Wingrave v. Palgrave, 1 P. "W. 401. 

(i) Dav. Prec. vol. 3, pt. 1, 



p. 48 ; Evans v. Scott, 1 H. L. 57. 

{k) Emperor v. Rolfe, ubi sup. ; 
Cholmondeley v. Meyrick, 1 !Eden, 
77, 85. And see Powlet v. Powlct, 
1 Vem. 204 ; Hinchinbrook v. Sey^ 
mour, 1 Bro. C. C. 398 ; McQueen 
V. Farquhar, 11 Ves. 457 ; Bruen v. 
Bruen, 2 Vem. 438 ; lord Teynham 
V. Webb, 2 Ves. sen. 198 ; What- 
ford V. Moore, 3 My. & Or. 270 ; 
Fry V. Lord Sherborne, 3 Sim. 243, 
259 ; and Remnant y. Hood, 27 
Beav. 74, 78. 
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child should both attain twenty-one years^and survive his 
parents, as a necessary condition of receiving a provision, 
yet a child dying previously to his parents, but having 
attained twenty-one years, may take, and though the 
words may be strong and difficult to manage, yet the 
intention of the settlement is the truth and honour of the 
case (/). 

On the other side, there have been cases where a child 
having died so young, that portions could never be 
required for him, the court has not decreed the portion 
to be raised, on the ground that there is no occasion for 
it (m). 

But a daughter who attains twenty-one years of age, 
and died in her father's lifetime, without having been 
married, was held entitled (n). 

As regards classes, though the words of the instrument 
may render necessary the survivorship of some members 
of the class to enable any member to take, yet the con- 
tingency upon which the gift is to take effect is not to be 
imported into the constitution of the class who are to take 
under the trust itself {o). 

It has been decided, that where there are successive 
powers to portion younger children of successive tenants 
for life, the powers (though the circumstances would admit 
of it, as by the death of the second tenant for Kfe having 
children in the lifetime of the first tenant) are not exer- 



(/) Howgrave v. Cartier, 3 V. & 
B. 79 ; Woodcock v. Duke of Dorset^ 
3 Bro. 0. C. 569. In the latter 
case the words of the settlement 
were to the effect that, if the 
parents should leave at the death of 
the survivor any child or children, 
then the trustees were to raise the 
yearly sum of 200/. for the main- 
tenance of such child or children 
till the age of twenty-one years, 
and then were to raise 6,000/., and 
pay the same to such children in 
equal shares ; and if there should 
be but one such child, then to 
such child only. There were two 



children, one of whom attained 
twenty- one years of age and died 
in her mother's lifetime, and it was 
held that she had become entitled 
to a moiety of the 5,000/. 

(w) Bn*en v. Bruen, 2 Vem. 
438 ; Prec. Chanc. 195 ; King v. 
Withers, Cas. t. Talb. 195. 

(«) Davies v. Huguenin, 1 Hem. 
& Mill. 730. 

(o) In re Orlcbar^a Settlementy L. 
R., 20 Eq. 711 ; Wihon v. Mount, 
19 Beav. 292; Bythesea v. Bythesea, 
23 L. J., Ch. 603; Boulton v. Beard, 
3 D., M. & a. 608; Bell v. 
Fritehard, 5 Ha. 667. 
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oiseable, as a rule, during the existence of a previous lif e- 
tenanoy (p). 

Where there was a covenant by a father in his daughter's 
marriage settlement not to exercise a power so as to 
diminish her pori^ion under the father's marriage settle- 
ment, it was held to be too clear to admit of argument 
that the covenant amounted to a release pro tanto of the 
power, though it was attempted to be proved that the 
only remedy was on the contract for damages against the 
covenantor {q). 

Where a tenant for life having power to charge the CJovenantnot 
estate with portions for younger children mortgaged his J^^^^f 
life interest and covenanted that he would not afterwards 
charge the estate with portions to the prejudice of his 
mortgagees, it was held that he could not afterwards so 
charge his estate (r). 



(p) Zawlon 
Bear. 98. 



y. Swetenham, 18 



{a) Davies y. Sugueniriy 1 Hem. 
& MiU. 730^er Lord Hatherley, 
then V.-O. Wood. And see Chreen 
y. Oreeuy 2 J. & Lat. 629 ; Horner 
y. Sioann, T. & B. 430 ; Jte Cham- 
bers, 11 Ir. Bep. 430. 



{r) Hurst v. Hurst, 16 Beay. 372. 
And see Hole y. Escott, 2 Keen, 444 ; 
Noel y. Lord Henley, M*01. & T. 
302. But see Whitmarsh y. Robert- 
son, 1 Coll. 670 ; and Jones y. Win- 
wood, 10 Sim. 160 ; 3 M. & Wels. 
663. 
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CHAPTEE XVin. 



THE TILTIMATB TRUSTS. 



Hnflband's Bt the ultimate trust in a settlement is meant usually the 
Eiwband and ^^^^^^ ^^ ^^^ settled fund, which is declared to take effect 
wife's to wife, on failure of the trusts for which the settlement has been 
made — that is to say, in the case of a marriage settlement, 
in the event of both husband and wife being dead and 
there being no issue of the marriage. The usual ultimate 
trusts are, as to property brought into settlement by the 
husband, for him absolutely, and as to property brought 
into settlement by the wife, in case her husband survive 
her, for the statutory next of kin, as if she had never been 
married, and in case she survive her husband, for her abso- 
lutely (a). 

It being the object, on failure of the trusts of the mar- 
riage settlement, to leave the parties as much as possible in 
the situation in which they were before the execution of 
the settlement, it follows that the wife's property, in 
default of issue and after the husband's death, should be 
limited to her absolutely and not to her next of kin, as 
otherwise she may take only a life interest in her own 
funds. Thus, where a feme sole^ in contemplation of mar- 
riage, settled part of her fortune in trust to pay the divi- 
dends to herself for her separate use for life, and after her 



Whentmst 
Bhould be for 
wife's next 
of kin. 



(a) Tliis method, which though 
nsiial has frequent exceptions, 
seems to foUow the analogy of the 
law as to resulting trusts, and to 
g^ve back as far as possible to the 
grantor what he has given for a par- 
ticular purpose on failure thereof. 
"Where a fund is settled on a mar- 



riage by a person other than the 
husband ana wife, this view might 
probably influence the moulding of 
the devolution of the ultimate trust 
thereof, so as to give back to him 
the fund* on failure of the trusts of 
the marriage ; but the author is 
not aware Uiat this is usual. 
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death to her intended husband, and after the death of the 
survivor to transfer the capital according to her appoint- 
ment by will, and in case she should die without appoint- 
ment and her husband should be then dead, in trust for 
her next of kin accordiDg to the Statute of Distributions, 
it was held that she had on her husband's death a life 
interest only with a power of disposition by will, and a 
bill by her, praying that the funds might be transferred to 
her, was dismissed (S). 

But a person having a general power of appointment by 
will, if he executes the power makes the appointee a trustee 
for the debts of the donee of the power (c). 

In ordinary conversation, and even in the draftsman's Meaning of 
instructions, the term " next of kin " is usually used to j^fn 
denote the class which takes, under the Statute of Distri- 
butions (c?), the personal property of the intestate. In 
strict language, however, and in construction of law, the 
term " next of kin " means nearest of kin, independently 
of the statute, and it may be necessary, in order to make 
the term bear the intended meaning, to add the words 
" according to the statute," or the like, or some reference 
to an intestacy {e). The authorities have settled distinctly 
that the words " next of kin," without more, mean the 
nearest blood relations of the propositus (/), the e£Eect being 
that there is no representation of a deceased brother or 
sister in such a case. 

So where a testator gave a legacy to his daughter for 
life, and in default of issue for her " next of kin in blood 
as if she had died unmarried," and the daughter died 
without issue, it was held that the only surviving sister of 



((&) Anderson v. Dawsofty 16 Ves. 
632. In a later somewhat similar 
case the settlement was rectified 
(on proof of the intention of the 
parties), so as to give the wife the 
fund absolutely on the husband's 
death and failure of issue. See 
Wolterheck v. Barrow, 23 Beav. 423. 

(e) Williams v. Lomas, 16 Beav. 1. 

\i) The principal act, usually 



styled the Statute of Distributions, 
is the 22 & 23 Gar. 2, o. 10. It is 
amended or explained by the 29 
Gar. 2, c. 3, § 24, and by the 1 Jac. 
2, c. 3, §§ 6, 7. 

(e) Jarman on Wills, 3rd ed. 
vol. ii. p. 94. 

(/) Per Lord Hatherley (thenL. 
J. Wood) in Saltan v. Foster, L. R. , 
3 Gh. 606. 
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the daughter was entitled to the legacy, in exdosion of 
issae of deceased brothers and sisters ; for that the words 
did not point to the mode of distribution in cases of intes-* 
tacy, and " next of kin," therefore, must be taken to mean 
nearest relations, and not persons entitled as next of kin 
according to the statute (a). 

The wording of the Statute of Distributions (b) makes 
the persons taking under it on intestacy tenants in common, 
and not joint-tenants ; and doubts have frequently occurred 
whether a reference to the statute in a settlement or will 
is or not sufficient to create the persons taking by yirtue of 
Buch reference tenanfa in common in ca^ where they 
would naturally take otherwise as joint-tenants (c). 

It was formerly thought that a simple reference to the 
statute was not sufficient to prevent the next of kin taking 
as joint-tenants. In In re Greemcood^s Trusts {d)j where 
the gift was to the testator's next of kin according to the 
statute, Stuart, V.-C, was of opinion that the next of kin 
took as joint-tenants, and that the reference was merely for 
the purpose of indicating the class who were to take. The 
same Vice-Chancellor, in a subsequent case (e), drew a dis- 
tinction between the case where the language of the gift 
referred to the statute simply to find the individuals, and 
where it referred to the statute also to define their title. 

More recent cases (/), however, appear to have settled 
that in most cases the term ^' next of kin according to the 
statute,'' or the like, will create a tenancy in common; 
and that where, either in a will or in a settlement, there is 



(a) Baltony, Foster y L. R., 3Ch. 606. 
As will be seen from this case the 
term ** next of kin " by itself does 
not allow even of the limited repre- 
sentation admitted bj the Statnte 
of Distributions, that is to say, in 
the case of brothers' children ; and , 
under snch a designation the parents 
and children of the propositus will 
take concurrently. 

{V\ 22 & 23 Car. 2, c. 10. 

\c) This is often a question of 



great importance, as the right to 
take by survivorship depends upon 
it. 

(d) 31 L. J., Ch. 119. 

(e) Horn y. Coleman, 1 Sm. & 
aiff. 169. 

(/} Bullock V. Boumsy 9 H. L. 
C. \; In re Banking^ s Settlement^ 
L. R., 6 Eq. 601 ; 17 W. R. (Dig.) 
124, 156, where Horn ▼. Coleman 
{ubi sup.) and In re Greenwood's 
Trusts (ubi sup,) were not followed. 
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a reference to the statute, the statute regulates the nature 
of the interest as well as the persons who are to take 
under it, unless there are words in the instrument exclud- 
ing this construction. "With reference to the ultimate 
trust in favour of the wife's next of kin, it may be 
well to notice that this class should be described as that 
which would have taken if the wife had died without 
having been married. The terms " unmarried " or " not Meaning of 
married " are analogous, and are applicable to a widow as mMried!"' 
well as to a spinster, and under such words the children of 
the wife may take the fimd as next of kin of the wife, 
though they do not live to the required age or (if it be so) 
marry, so as to become entitled imder the particular trusts 
of the will. In this way, if an infant child survive the 
mother and die, the surviving husband would take the 
fund as next of kin of his child, which is probably rarely 
intended. The term " unmarried " is indeed flexible, and 
may mean "never having been married" where the 
context requires it; but it would be unwise to trust to 
such an interpretation being put upon it (g). 

It is to be observed that the court may be at liberty to 
change " and " into " or," or " or " into " and," when it 
sees some very unreasonable result will follow if this is not 
done (h). 

The ultimate trusts of the husband's property are to him 
absolutely, or to him, his executors, administrators and 
assigns, the latter words, though usual, being merely words 
of limitation, and in fact surplusage (i). 

A trust for the next of kin of the husband is obviously Trust for 
improper, and (unless the deed were reformed for mistake) of husband 



wrong. 



(^) In re Sanders^ Trust, "L, 'R.f haying been married;" and in 

1 Eq. 676. And see Mitchell v. Maberley v. Strode, Lord Alvanley 

ColU, Joh. 674 \ 8, C, Clarke v. held a similar view. And see 

ColU, 9 H. L. C. 601 ; Seccombe v. Sturgesa v. Crosby, 2 Coll. 746; and 

Edwards, 28 Beav. 440. However, of. Willis v. Flaskett, 4 Beav. 208. 
in Bell v. Fhyn (7 Ves. 458) Sir (A) In re Sanders* Trusts, ubi sup. 

*Wm. G-rant held the expression (i) Avern v. Lloyd, L. B., 6 Eq. 

" without being married " in a 383 ; 37 L. J., Ch. 226 ; 17 L. T. 

wiU equivalent to "without ever 376 ; 16 W. R. 669. 
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would give him only a life interest in his own property 
after his wife's death and failure of issue, which, it may 
be said, is never intended. A life interest, however, to 
the husband, f(^owed by a gift to his executors, ad- 
ministrators and assigns, by analogy to the rule in Shelley* a 
case {k)y gives the donee an absolute interest (/). 

Usually the ultimate trusts are limited only to take 
efEect in default of exercise of a power of appointment to 
the contrary. On this head it is noticeable that, although 
an interest may have already vested in default of appoint- 
ment, yet that interest is defeasible, and an appointment 
of the like interest to the same person creates a fresh 
interest at the date of the appointment, which may not 
LeeY, Oiding. "be affected by intermediate incumbrances. In Lee v. 

Olding (w), a fund by a marriage settlement was settled 
upon the trust for the husband and wife successively for 
life, and then upon trust for such one or more of their 
children as they jointly or the survivor should appoint. 
There were two chHdren of the marriage, one of whom 
died, and the wife died, leaving the other child surviving. 
The surviving child became bankrupt, being then entitled 
to the whole fund in default of appointment; he subse- 
quently obtained his certificate, and two days afterwards 
his father appointed to him the whole fund. It was held 
by Stuart, V.-C, that the right to the property was only 
acquired under the appointment, and that it did not pass 
to the assignees on bankruptcy. 

This case was followed in the very similar case of 
In re Vizard^ a Truata (w), which was affirmed on appeal, 
one of the two Lords Justices, however, declining to give 
his opinion (o). 



{h) 1 Rep. 219. • 

{t) Avem V. Lhyd, ubi sup. 

(m) 26 L. J., Ch. 680 ; 2 Jur., 
N. S. 850. 

(w) L. R., lEq. 667; 14 L. T. 
182 ; 36 L. J., Ch. 460 ; 17 W. R. 
(Dig.) 60. On appeal, S, C, L. R., 



1 Ch. 688. 

(o) Knight Bracei L. J. Pre- 
sumably he was of a different opi- 
nion, but the result would have 
been the same had he delivered it : 
the court being equally divided the 
original decree would have stood. 
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In a subsequent and somewhat similar case, differing, 
however, from those last referred in the f aot that it did 
not arise in bankruptcy, Malins, V.-O., felt bound to 
follow the decision in Lee v. Olding (p), and he decided 
accordingly, though not without some reluctance (q). 

The law as thus settled seems certainly very technical, Teohmoalitj 
especially when, as happened in the three cases last cited, ® 
the legatee takes exactly the same interest in amount by 
the appointment as he would have taken on default of 
appointment ; and it is possible that these cases might be 
thought of doubtful authority if reviewed in the House 
of Lords; a contrary rule, however, would probably be 
found, when the results were worked out in special cases, 
to be equally open to criticism. 

The decisions in these cases are, it may be observed, 
consistent with an old case (r), and seemingly, it must be 
added, a very hard one, in which it was decided that an 
appointment by will of a property to a person having 
already a vested interest therein in default of appoint- 
ment, made the interest of the appointee contingent on 
his surviving the appointor. 

(p) Ubi tup, Horlock, L. R., 11 Ch. D. 746 ; 48 

[q) De Serve Y, Clarke, L. R., IS L. J., Ch. 660; 41 L. T. 272; 27 

Eq. 587 ; 43 L. J., Ch. 821 ; 31 W. R. 866 ; In re JacksonU Will, 

L. T. 161 ; 23 W. R. 3. And see L. R., 13 Ch. D. 190 ; 49 L. J., Ch. 

In re Frowd'a Settlement, 10 L. T., 82 ; 41 L. T. 499 ; 28 W. R. 209. 

N. S. 367 ; 4 N. R. 64. And see (r) Duke of Marlborough v. Ijord 

also on the subject, Sweetapple t. Oodolphmf 2 Yes. sen. 61. 
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It IB usTially intended in marriage settlements that no 
one child shall, by reason of alteration of circumstances, 
receive a double portion at the expense of his brothers and 
sisters. 

In cases where such an event is likely to arise — for 
instance, where it is desired to make what is commonly 
called an "eldest son" — express clauses, intended to prevent 
a younger chHd who becomes an eldest child from taking a 
portion both as eldest child and also as one of the younger 
children, and the like, are usually inserted for the purpose 
of canying into effecl the great object of the paS in 
making a provision for children, namely, that no chfld 
should obtain a double portion at the expense of another ; 
and these clauses ought to be so construed and dealt with 
as to promote the objects for which they are introduced, 
and which they are intended to serve (a). 

To effect this object, clauses ambiguously worded may 
be moulded by the court, even so as to do great violence 
to the language. On this principle, although it should be 
in terms said in the instrument that the eldest child is not 
to have a portion, yet if the first-bom child does not take 
the family estates, which go to a younger child, then such 
younger child is considered to be the elder child for the 
purposes of the settlement, so as not to take a portion, and 
the elder child is considered to be a younger child, so as 



(a) Per Lord Westbury in Collingwood v. Stanhope, L. B., 4 H. L. 67 ; 
17 W. R. 517. 
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to have the benefit of a portion (b), and the doctrine 
applies alike both to realty and personalty (c). 

So, if the elder child, entitled during the life of his 
parents to the estate in reversion, predecease his parents, 
BO that that- which was only a right in reversion never 
becomes an actual right in possession, and he never 
becomes owner of the estate, but as regards ownership the 
second son becomes the elder, it has been held that the 
elder son (by birth), through the medium of his executors, 
becomes entitled to a share in the provision intended for 
those who did not take the family estate (c?). 

As a rule, the period of distribution, and not the period Where cha- 
of vesting, is the time when the clause of exclusion of the « eldest son*' 
person holding the character of " eldest child,'' or as may a«oertaiaed, 
be, is to take effect. Thus, where a testator gave funds to 
his daughter for life, and after her death among her 
children, except an eldest son, it was held that the period for 
ascertaining who had the character of an eldest son was the 
period of distribution, and not the death of the testator (e). 

In one case, however, arising under a will, and in which 
the testator was not held to be in loco parentis^ it was held 
that the vesting of shares was not postponed till the period 
of distribution, and that the time of vesting, not of distri- 
bution, was the period for ascertaining whether a child was 
an eldest son (/) ; and similarly it was held that where 
there was a declaration of trust funds in favour of a 
lady for life, and to be equally divided after her decease 
between her younger children, excluding the eldest child, 
who was well provided for, it was held that the children took 



(3) Ibid. 

(e) In re BayUy^s Settlement, L. R., 
6 Ch. 690 ; 25 L. T. 249 ; 19 W. R. 
789. Affirming, 8, C, L. R., 9 
Eq. 491; 39 L. J., Ch. 388; 22 
L. T. 196 ; 18 W. R. 481. 

{d) Ellison v. Thomasy 1 De O. & 
Sm. 18 ; Collin ff wood v. Stanhope, 
ubi sup. ; and cf . ^id y. Soare, 
L. R., 26 0. D. 363. 



{e) Matthews y. Faul, 3 Swanfit. 
328. See also Zord Teynham y. 
Webb, 2 Ves. sen. 198 ; Luke y. 
Doidge, ibid. 203, n. ; Swinburne y. 
Swinburne, 17 W. R. 47 ; Adams y. 
Beck, 26 Beav. 648 ; In re Theed's 
Trusts, Z K. & J. 376 ; Livesey y. 
Harding, 2 H. L. C. 419. 

(/) Adams y. Adams, 26 Beay. 
562 ; cf . Domville y. Winnington, 
L. R., 26 C. D. 382. 
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vested interests at birth, and that it was to be determined 
who were to be considered younger children at the date of 
vesting (^). 

The " prodigious latitude of construction " (h) adopted 
in these cases to answer the occasions of families and 
intent of the parties, so as to construe an eldest daughter, 
for instance, to be " a younger child," and which, as has 
been seen above, will mould the interpretation of such 
expressions as "younger children," " eldest child," and the 
like, in such a way as to carry out the presumed intentions 
of the heads of families, is limited, it is conceived (t), to 
cases where the settlor is in loco parentis, and may be 
assumed to have had in mind the equal benefit of the 
whole family. This is the usual rule in marriage settle- 
ments. Stricter rules of Terbal construction may not 
improbably prevail where the settlor is a stranger {k). 

Whether one person is in loco parentis to another seems 
to d^end not so much on the circumstances as on the 
intention. The proper definition of a person in loco 
parentis to another, is a person who means to put himself 
in the situation of the legal father of the child with refer- 
ence to the father's office or duty of making provision for 

the child (/). 

On the other hand, not every act done by a parent is to 
be considered on a different principle from an act done by 
a stranger, but only such acts as a parent does in fulfil- 
ment of parental duty (w). And a grand-parent making 
provision by will for children is not necessarily in so doing 
acting in loco parentis (n). 

There is the widest possible distinction as to construction 



(g) Adams y. Boberts, 26 Beav. 
658. 

(A) See per Lord Hardwicke in 
Lord Teynham v. Webh, 2 Ves. sen. 
210, and in Hale v. Hewer ^ Ambl. 
203; and cf . Dav. Prec. vol. 2, pt. 1, 
pp. 426 et seq, 

(t) But see contra j Sug. Pow. 8th 
ed. 680. 

{k) See, among other cases, Zyd- 



don T. unison, 19 Beav. 565. 

(/) Per Lord Cottenham in Potoys 
V. Mansfieldy 3 My. & Or. 369; 
8. C.y 6 Sim. 518. 

(m) See per Maule, J., in Scaris' 
brick V. SkehnersdaU, 4 Y. & 0. 78, 
116. And see Hale y. Hewer ^ 
Ambl. 203. 

(n) Lyddon y. Ellison^ 19 Beay. 
565. 
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between the cases (apparently somewhat similar) where the ^ shifting 
question, on the one hand, is whether the court, upon the 
whole provisions of a marriage settlement, is to interfere 
(even to some extent of forced construction) so as to 
secure equality among children, and, on the other, the 
class of oases where there is a limitation of two estates, one 
of which is intended to shift in the event of the other 
being held by the same member of the f ajnily. In the 
latter case, the wording of the condition on which the 
shifting clause is to take effect must be strictly per- 
formed (o). 

As has been suggested above, the exclusion of a second Shifting 
son becoming entitled as eldest son for the time being to etrictly 
the principal family estate from a second estate, given to ooi^strued. 
him as a second son, is regarded on principles different 
from those applied to cases of double portions, and such 
clauses of exclusion are construed strictly, so as not to 
come into effect in the event of the precise facts contem- 
plated arising. In such cases, as a rule, it is necessary 
that the principal estate should be taken under the same 
title, and in the same quantity as was contemplated by 
the person who directed that on the taking thereof the 
second estate should shift. Thus, a clause directing that 
A., a younger son, shall forfeit Whiteacre if he become 
possessed of Blackacre (the property intended for the elder 
son), will not take effect if the latter property should be 
taken out of settlement, and should eventually pass to A. 
by conveyance from a stranger (p). 

In such cases, the mention of " entailed " or " settled " 
estates is not merely a historical description of a pre- 

(o) See per Lord Hatherley (re- {p) Harrison v. JRound, 2 De 0-., 

Tersing himself) in CoUingwood v. M. & Q-. 190 ; Monypenny v. Bering^ 

Smith, L. R., 4 H. L. 62; S, C, ibid. 146; MickUthwaite v. Mick' 

L. R., 4 Eq. 286 ; 17 W. R. 617. lethwaite, 4 C. B., N. S. 790 ; Faza- 

And see next Chapter on " Shifting kerly Y.Ford, 4 Sim. 390; Taylor 

Clauses." And cf. Reid v. Hoare, v. Earl of Harewood, 3 Ha. 372 ; 

L. R., 26 C. D. 363 ; and Bomville Eumhold v. Eumbold, 3 Ves. 66. 
Y. Winnington, ibid. 383. 
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existiiig fact, but is intended to show the title under which 
the event is to take place (g). 

A re-settlement, however, of an estate may praotioallj 
amount to a continuation of the same title, and it is a 
question, dependent on the circumstances of each case, 
whether the identity of title has been destroyed (q). 

Where a part of the ^^ settled " estate has been sold, and 
such estate is accordingly of diminished value, there is a 
further strong argument against the event on which the 
shifting clause is to take effect arising (r). 



(q) Per Selbome, L. C, in Met/' 
rick V. Laws, L. R., 9 Ch. 242 ; 43 
L. J., Ch. 621; 30 L. T. 77; 22 
W. B. 341. 



(r) Gardiner v. Jellieoe, 12 G. B., 
N. S. 668; Meyriek y. LawSj ubi 
sup. 
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SHIFTING CLAUSES. 



It is not unusual for a settlor to desire to make an estate Shifting 
limited by the settlement defeasible in certain events. ° ^"®*' 
There is no limit to the number of contingencies upon 
which this may be desired. One of the most usual cases 
is where the settlor desires a person taking under the 
settlement to assume a particular name and arms, and 
endeavours to enforce this desire by rendering the estate 
liable to go over to some other person in default of com- 
pliance. Another usual instance is where there is a 
probability that an eldest son, who tates the principal 
interest under the settlement, may succeed also to another 
estate, in which case it may be desired that the estate 
given to the eldest son by the settlement should shift 
to some other person, generally to a yoimger brother. 
These are among the cases of this class occurring most 
frequently, but there are numerous other special events 
upon the happening whereof it may be desired that 
interests should be forfeited, such as changes of religion, 
succession to a peerage, marriage with a particular person, 
or without a particular consent, and the like. It is pro- 
posed, very shortly, to refer to some of the decisions aa to 
the validity and effect of shifting clauses intended to effect 
the objects referred to (a). 

One of the earliest forms of the clause requiring persons Early form 
to whom estates are limited in strict settlement to take the ^rms^^danw. 
name and arms of the settlor, is to be found in Mr. Butler's 

(a^ The effect of clauses deter- the like will be separately consi- 
mining interests on bankruptcy and dered, see next Chapter. 
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" Eldest Bon" 
clause. 



note to Coke upon Littleton (b), and this clause has, indeed, 
formed the model of those now in use (<?). 

Mr. Butler in the same learned note also gives a warn- 
ing against certain inartificial methods of endeaTOuring to 
effect the object (d). 

Shifting clauses of this nature are always construed 
very strictly, and where a property is limited to go over 
to another on succession by the person to whom it is 
originally limited to another property, it is necessary that 
the succession should be of precisely the nature contem- 
plated ; that is to say, as regards the second property, the 
person must take substantially the estate, both as to 
quantity and quality, contemplated by the settlor; and 
must succeed, in fact, to the same property by the same 
title as has been defined in the settlement. If this be 
not the case, such person may not forfeit the first property 
on taking the second, but may hold both. Thus, in 
Meyrick v. Laws (e) the testator by will declared that if 



(*) Co. litt. 327 a, n. ii. 2. 
Mr. Butler there refers, as to the 
doctrine particularly applicable to 
the clause, to the cases of Hopkins 
V. Hopkins^ 1 Ves. sen. 268 ; 1 Atk. 
601 ; Doe d. Seneage v. Heneage^ 4 
T. R. 13 ; Cart v. Lord BrroU^ 6 
East, 68 ; 14 Yes. 78 ; and Stanley 
V. Stanley t 16 Ves. 491. 

(c) Dav. Prec. vol. 3, pt. 1, p. 
368. 

Incorrect W ^' I^^**- «*** ^^P- H® ^ays: 

forms of — ** "^^ injunction of taking a 

dlaose. particular name, and using parti- 

cular arms, is sometimes improperly 
used ; as, where lands are settled 
to the use of B. and the heirs of 
his body, he and they taking, using, 
and beiajring, and continuing to 
take, use, and bear, the name and 
arms of A., or to the use of B. and 
his heirs, he and they taking, using, 
and bearing, and continuing to 
take, use, and bear, the name and 
arms of A. But each of these 
modes of injunction is very ob- 
jectionable. The first is nugatory, 
as B., by Buffering a common re- 
coyeiy, may acquire the fee simple 



of the estate discharged from the 
condition. The second creates a 
fee simple conditional, to endure no 
longer than during such time as B. 
and his heirs comply with the con- 
dition, and therefore virtually pre- 
vents the alienation of the estate. 
The introduction of the word * as- 
signs* into the limitation does not 
practically remove this objection. 
If the lands held under the limi- 
tation last mentioned vest in the 
heir-at-law of the settlor the con- 
dition is determined, as there is no 
one to take advantage of it. The 
condition may be also released by 
such heir at law to the owner of 
the conditional estate. If after the 
condition is broken the owner of 
the land levies a fine with procla- 
mations, it may be a bar after the 
expiration of the five years to the 
right of entry of the heir." Mayor 
of London v. Alfordy Cro. Car. 676; 
1 Jones, 462; CromweWs ease, 2 
Rep. 69; Thomasin v. Mackworth, 
Carter, 76, n., 283. 
(e) L. R., 9 Gh. 237. 
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T. 0. should ever become seised of or entitled in possession Shifting 
to the estates settled on the marriage of St. J. C. (T. G.'s gtricSy 
father), being in the County of Salop, then certain estates construed, 
in the County of Pembroke which he had devised to the 
said T. C. were to go over as if T. C. were then deceased 
without issue male. The Shropshire estates were subse- 
quently re-settled and charges laid upon them, and a part 
of considerable value withdrawn from the settlement. 
On the question arising, whether succession to the Shrop- 
shire estates under the re-settlement caused a forfeiture of 
the Pembrokeshire estates, it was considered (/) that the 
question was, whether the testator meant to provide for 
the event of the Shropshire estates going to T. C. or his 
issue male under the settlement to which he referred, 
and Selbome, L. C, was in this case of opinion that the 
same principle upon which Sir James Wigram, in Taylor EflPect of 
V. Earl of Harewood (g), held that the mention of entailed ^ndOT^a re- 
estates was not merely a historical description of a pre- settlement, 
existing fact, but was intended to show the title under 
which the event was to take place, so here the word 
" settled " in the context had exactly the same force and 
eflPect, inasmuch as nothing could be more absurd and un- 
reasonable than to suppose that the testator meant the 
Pembrokeshire estates to go over in the event of the 
acquisition at any time and by any title of the Shropshire 
estates by any descendant of T. C. 

One of the earliest cases establishing the validity of shift- 
ing clauses of this character arose upon a proviso in a will 
that in case the devisee should come into possession of the 
principal family estate, the trustees should stand seised of 
the devised estates to the use of the next person in re- 
mainder. This proviso was held good, and the eldest son 
of the tenant for life in possession was held to be the next 
person in remainder (A). 

(/) Per Selbome, L. 0., and (h) NieolU v. Sheffield, 2 Bro. 

James and Melliah, L.J J. 216. 

iff) 3 Ha. 372. 
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settlement 
confers in 
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same title. 



In opposition to the principle of Meyrick v. Law% (f), it 
may be that a re-settlement is of such a character as not to 
be considered (for this purpose) materially to alter the title. 
Thus, Harrison v. Round (Jc) is an instance of a settlement 
which was held to be a continuation of the title, the next 
descendant taking substantially the same interest under the 
new settlement. In such a case, if the estate remains 
imdiminished in quantity, it is held to be merely a modifi- 
cation of the testator's original title, and if it is diminished 
in value for his benefit, he is considered merely to have 
anticipated his interest (/). 

However, in Oar diner v. Jellicoe (m), where it appeared 
that the lands, formerly part of those comprised in the 
Gardiner property, were only a small part thereof, and 
held under a new title and subject to incumbrances that 
could not have been imposed thereon if the plaintifE had 
taken under the original devise, it was held that, though 
he held some of the same lands he had not in substance 
the same amount of property, nor in title the same estate, 
as that to which the shifting clause referred (w). 

The usual name and arms clause (o) provides for the 
husband of every woman becoming entitled to the estate 
assuming the deceased's name and arms. Where the pro- 
perty is given to the wife's separate use, this clause may be 
open to the objection that it gives to the husband indirectly 
by his power to occasion a forfeiture a control over his 
wife's property ; such a clause, however, has been inserted 
by the court (^). 



(i) L. R., 9 Ch. 237. 

\k) 2D., M. &G. 190. 

\T) See also Monypenny v Beringy 
2 D., M. & G. 145 ; Micklethwaite 
V Micklethwaite, 4 0. B., N. S. 790 ; 
Fazakerly v. Fordy 4 Sim. 390; 1 
A. & E. 897 ; and Taylor v. Sare- 
woody 3 Ha. 372. 

Im) 12 C. B., N. S. 668. 

In) Per Sir W. Erie, C. J. 

\o) Precedents of forms of shift- 
ing clauses to operate on non-as- 
sumption of particular name and 



arms on accession to tide or to 
family estates, or on becoming a 
nun, are given by Mr. Davidson. 
Dav. Prec. 3rd ed. vol. 3, pt. 2, 
pp. 1 142 — 1 149. A form of a name 
and arms clause is given by Mr. 
Prideaux ; Prid. Conv. 7th ed. 
vol. 2, p. 446 ; and one is given in 
Sandfitrs on Uses, 4th ed. Appendix, 
No. 1, vol. 1, p. 337. 

{p) Dav. Prec. vol. 3, pt. 1, p. 
353, n. ; and see Be Williams^ 6 
Jur., N. S. 1064, there cited. 
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In a somewhat recent case, the important question, Attempt to 
whether a peerage may be diverted and shift on the holder ^^^^'^^^ 
thereof succeeding to another peerage, has been considered, 
and it has been held that such a patent, on the part of the 
Crown, is not of valid effect, at all events when the dignity 
has once vested (q). 

In this case a question arose whether an estate, intended 
to be given to the owner of the second peerage, shifted to 
the person who would have been entitled to the second 
peerage, supposing that peerage to be capable of being so 
shifted, notwithstanding that the dignity could not be 
made so to shift (r). 

In this case, by letters patent the barony of B. was Cope v. Sari 
conferred on E. for life, with successive remainders to her f. ^^^^' 
second and other sons, and the heirs male of their respec- 
tive bodies. The patent contained a proviso that if the 
second son of E., or any other person taking under the 
letters patent, should succeed to the earldom of D., the 
succession to the dignity of B. should devolve upon the 
son of E., or the heir who should be next entitled to 
succeed to the barony of B., if the person so succeeding to 
the earldom of D. was dead without issue male. 

Lands were then devised by a testatrix to trustees and 
their heirs upon trust to convey, settle, and assure the 
same in a course of entail, to correspond as nearly as may 
be with the limitations of the barony of B. and the pro- 
visoes affecting the same contained in the letters patent ; 
and a settlement was executed, in which was inserted a 
clause, providing that if the second son of E. (who had 
then by the death of E. become Baron B.), or any other 
person taking under the limitations therein contained, 

(q) The BucJchurst Feerag$yJj.'R.y {r)Cope v. Earl Be la JTarr, 

2 App. Ca. 1. As to the legal L. R., 8 Ch. 982; 42 L. J., Ch. 

character and devolution of entailed 870; 29 L. T. 565; 22 VT. R. 8. 

honours, see the cases there cited This case was, in fact, decided 

in argfument. And see Wines' before the non-validity of the 

Feerage case^ L. B., 4 H. L. 126 ; shifting clause as to the dignity 

and The WemleydaU case, 6 H. L. had been established. 
Gas. 958. 

B. L 
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should succeed to the earldom of D., the succession to the 
lands thereby settled should devolve upon the son of E., 
or the heir who would be next entitled to succeed to the 
barony of B., if the person so succeeding to the earldom 
of D. was dead without issue male. The second son of 
E. afterwards succeeded to the earldom of D. ; he had 
issue male. It was held (afiSrming the decree of Bacon, 
V.-C), upon the construction of the clause, that upon the 
second son of E. succeeding to the earldom of D., the 
third son of E. became entitled in possession to the settled 
estates («), the court expressing at the same time a doubt 
whether the attempt to shift the barony was valid and 
effectual (^). 
Shiftmg Shifting clauses may, of course, be held invalid if inoon- 

able tf^agaiiist distent with public policy — as, for instance, if in general 



policy. 



restraint on marriage («), or to further superstitious pur- 
poses, or any object unlawful or improper. Shifting 
clauses to defeat such objects, on the contrary, may be 
weU supported ; tjxus, a parent may validly make provision 
that the share of a daughter shall cease on her taking the 
veil {x). In forfeiture clauses care should be taken to 
provide, if the forf eitxire take effect, for the acceleration of 
the remainders, so as not to leave the share of the defaulter 
imdisposed of. The absence of such intermediate disposi- 
tion may be a strong argument against the validity of the 
shifting clause, and under the old law as to contingent 
remainders — and occasionally, perhaps, still — might have 
caused them to be defeated by the failure too early of the 
particular estate {y). 



(«) Cope T. Earl De la Warr^ ubi 
sup, 

(t) It was subsequently held tliat 
the attempt to shift the barony of 
B. was ineffectual. See The Buck' 
hurst Peerage, ubi sup. 

(u) In re Dickenson's Trusts, 1 
Sim., N. 3. 44. In this case the 
principle of the interference of 
equity in cases of this class, and 



that it conforms to the civil and 
ecclesiastical law, is well shown. 

{x) "Besc Lord Cranworth in Sey-- 
mour V. Vemonf 10 Jur., N. S. 487. 
And see Biddulph y. Lees, 4 Jur., 
N. S. 603 : on appeal, 6 Jur., N. S. 
818 ; In re Williams, 6 Jur., N. S. 
1064 ; Morley y. Bennoldsim, 2 Ha. 
670. 

(y) Seymour v. Vernon, uH sup. 
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CHAPTEE XXI. 

DETERMINABLE INTERESTS. 

Three things are specially to be considered in regard to Forfeiture 
interests purporting to be determined on a given event, L^^ee^^es. 
such as insolvency, attempt to alienate, or the like ; firstly, 
whether there is a complete gift over of the interest so 
purporting to be determined, so that there is nothing 
reserved in favour of the person whose interest is intended 
to be forfeited (otherwise the gift over may be colourable 
only) ; secondly, whether the exact event, on which the 
determination of interest is to take place, has occurred, the 
provisions in this respect being strictly construed; and 
thirdly, whether the proviso for the cessation of the interest 
may not be void for repugnancy. 

Money belonging to the wife, or in fact derived from 
any other quarter than from the husband, may be settled 
upon the husband so as to go over upon his insolvency, or 
upon his alienating or attempting to alienate it. This waa 
so decided long ago by Lord Eldon (a), on the authority 
of a still earlier case (^), said to have been followed by 
Lord Thurlow, in which the distinction in favour of money, 
which formed part of the wife's property and not the bank- 
rupt's, was clearly laid down. 

Care, however, in these cases, must be taken that the aiftuntila 
rather narrow distinction is observed between a gift to one ^^^ ®^®^* 
untn a certain event, with a gift over thereupon, and a gift 
to one absolutely, or for his life, or any other term, with a 
simple clause of forfeiture if he attempt to deal with his 
interest in a particular manner, as in the latter case the 

(a) JEx parte Eintm^ 14 Ves. {h) LocJcyer v. Savage^ 2 Strange, 

398. 947. 

l2 
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dause may be void for repugnancy. In Brandon y. Bobin^ 
son{c)y liord Eldon says : ** There is no doubt that property 
may be given to a man until he shall become bankrapt. 
It is equally dear, generally speaking, that if property is 
given to a man for his life, the donor cannot take away 
the inddents to a life estate, and, as I have observed, a 
disposition to a man till he shall become bankrupt, and 
after his bankruptcy over, is quite different from an attempt 
to give to him for his life with a proviso that he shall not 
sdl or alien it. If that condition is so expressed as to 
amount to a limitation reducing the interest short of a life 
estate, neither the man nor his assignees can have it beyond 

Jbfcy V. the period limited. In the case of Foley v. Burnell (d) , this 

* question afforded much ai^ument. A great variety of 

clauses and means was adopted by Liord Foley, with the 
view of depriving the creditors of his son of any resort to 
their property, but it was argued here, and, as I thought, 
admitted that if the property was given to the son it must 
remain subject to the inddents of property, and it conld 
not be preserved from the creditors unless given to some 
one else" {e). 

Anum cannot The income of funds cannot be limited for the personal 

Wn Mil ni Mil * «v«l 

^imiu^^ benefit of a man, so that he cannot deprive himself thereof by 
paiifln. autidpation ; this peculiar protection can only be conferred 

on a married woman, in whose case, as the court solely 
enables, so it can also limit the power of disposition (/). 

So an annuity given by will to a son for his personal 
support, not to be liable to his debts, and to be paid from 
time to time into his proper hands, and not io any other 
person, and his receipt alone to be a proper discharge, went 
on his bankruptcy to a purchaser from his assignees {g) ; 

(e) 18 Yes. 483 ; and see Graves from which cases it seems that a 
y. J)olph*n, 1 Sim. 66. mmple proyision for cesser of the 

(d) 1 Bro. C. G. 274. life interest may be held to be 

[e) And see Tounffhusband y. sufficient. 

Gisbome, 1 Ck>ll. 401. But see (/) ^raiuibn y.J^o^UMOfi, 18 Yes. 

Eoehford y. Bockman, 9 Ha. 475 ; 435. 

BommeU y. Bedford, 6 T. B. 684 ; {g) Graves y. Bolphiny 1 Sim. 66. 
and Joel y. Mills, 3 K. & J. 458, 
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and in this case, the Yioe-GhanoelloT (h) remarked that 
the testator might, if he had thought fit, have made the 
annuity determinahle by the bankruptcy of his son ; but 
the poUoy of the law did not pemSt property to be so 
limited that it should continue in the enjoyment of the 
bankrupt, notwithstanding his bankruptcy. 

As a general rule, in the case of a gift of an annuity, or Legatee may 
of a sum of money to buy an annuity, to a person who is yaj^e of 
sui Juris, such person may elect at once to take the value of a^i^ty. 
the annuity absolutely (i) ; and this is so, even in the case 
of a fidft of an annuity to a woman for her separate use, 
she bdng unmarried at the time when the annuii^ 
becomes payable (k). And a simple direction that the 
annuity is not to be dealt with or alienated will not be 
effective (/). If, however, there be a gift over of the 
annuity upon alienation, either in favour of named objects 
or even by a simple direction, that the annuity (if given by 
will) is to sink into the residuary estate of the testator (w), 
then the annuity cannot be anticipated by the an- 
nuitant (w). 

So, also, where A. assigned 800/. to trustees in trust SnawdanY. 
during the life of B., or such part thereof as they should ^^^' 
think proper, or at such other times and in such portions 
as they should judge expedient to pay the interest to him, 
or, if they should think fit, to lay it out in procuring for 
him diet and other necessaries, but so that he should not 
have any right to the interest other than the trustees in 
their uncontrolled discretion should think proper, and so 
as no creditor of his should have any claim thereon, nor 
should the same be subject to his debts and dispositions 



{h) Sir J. Leaoh. 

(i) Barnes v. Mowley, 3 Ves. 306 ; 
Bayley v. Bishop, 9 Ves. 6. 

(k) fFoodmeston v. Walker, 2 
Rubs. & My. 197. 

(/) Ibid.y and see Foulston v. 
Furber, 24 W. R. 756. 

im) ZloydY.Branton, 3 Mer. 108. 

{n) Hatton v. May, L. R., 3 



C. D. 148 ; 24 W. R. 764 ; Boper 
V. Boper, L. R., 3 0. D. 714; 36 
L. T. 166 ; 24 W. R. 1013 ; Power 
V. Sayne, L. R., 8 Eq. 262; 17 
W. R. 783; Allen v. Jackson, L. R., 
1 C. D. 399 ; 46 L. J., Oh. 310; 
33 L. T. 713 ; 24 W. R. 306. But 
see Day v. Lay, 1 Drew. 669 ; 22 
L. J., Ch. 878. 
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and it was declared that after his death the 800/. and 
all saviQgs and aocnmulations (if any) should be for 
his children, and if he should haye no child, in trust for 
C. ; it was held, upon B. becoming bankrupt (the trustees 
haying paid him the interest down to the bankruptcy), 
that his life interest passed to the assignees (o). 

The best mode of attempting to make an inalienable 
provision for a man thought not to be capable of taking 
care of his pecuniary affairs, or one engaged in a business 
of great risk, is to give to a number of trustees absolute 
discretionary powers of paying the income of property 
to him or to named other persons. In these cases, 
questions frequently arise as to the amount (lE any) of the 
interest which passes to the trustee in case of the bank- 
ruptcy of such person. The ^cases on this subject are 
niunerous, and not always, it is to be admitted, easily 
reconcileable, and some of them are subjoined (p). 
Bepngnancy. As regards repugnancy, the general rule is, that a 
condition inconsistent with a gift is void ; therefore, under 
a bequest to one for life, and at his decease to his executors, 
with a gift over if he attempts to dispose of the principal 
or the Hke, the legatee takes an absolute interest, and the 
condition being inconsistent with it is void. 

In Bradley v. Peixoto (q), a testator made the following 
disposition : " I give and bequeath to my son the dividends 
arising from 1,620/. of my bank stock for his support 
during the term of his life, but at his decease the same to 
devolve to his heirs, executors, administrators and assigns. 
Having observed during the term of my life so many fatal 
examples of parents having left their children in a state of 



Bradley y, 
Teixoto, 



(o) Snowdon y. DaleSy 6 Sim. 534. 
The court not considering in that 
case that there was any express 
gift over of the sayings and accu- 
mulations. Sed qtusrey and see 
Fiercy v. Roberts, 1 l&y. & E. 4 ; 
Arden v. Goodaere, 11 C. B. 883. 

{p) See on the subject Twopenny 
V. FeytoHf 10 Sim. 487 ; Godden v. 
Crowhurst, ibid. 642 ; Cqe*9 Trusts, 



4 K. & J. 199 ; Snoicdon v. Dales, 
6 Sim. 524; IHerey v. Roberts, 1 
M. & K. 4 ; Fage v. JFay, 3 Beav. 
20 ; Wallace v. Anderson, 16 Beav. 
533 ; Kearsley v. Woodeoek, 3 Ha. 
185 ; Lord v. Bunn, 2 Y. & C. C. 
98 ; Bolmes y. Penny, 3 K. & J. 90. 
{q) 3 Yes. 324. And see Peixato 
y. Bank of England, dted ibid, p. 
326. 
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opulence, who have afterwards been reduced to want the 
common necessaries of life, my principal view in this will 
is, that my wife and children may have solid sufficiency to 
support them during their lives. For this purpose I will 
and most strictly ordain that if my wife or any one of my 
children shall attempt to dispose of any part of the bank 
stock, the dividends from which is bequeathed to them in 
this will for their support during their lives, such an 
attempt by my wife or any of my children shall exclude 
them, him or her so attempting from any benefit in this 
will, and shall forfeit the whole of their share, principal 
and interest, which shall go and be divided unto and 
among my other children in equal shares that will observe 
the tenor of this will and testament." In this case, it 
was held that the son took an absolute interest not liable 
to be defeated. 

So, as to realty, a condition that a tenant in fee shall not 
alienate (r), or that a tenant in tail shall not suffer a re- 
covery, is void (s). 

According to the old books (t) the test is, whether the 
condition takes away the whole power of alienation sub- 
stantially ; and the question is one of substance and not of 
mere form. 

Alienation may be restricted in many ways. One may How far 
restrict alienation by prohibiting a particular class of aU^!S^on '^ 
alienation, or by prohibiting it to a particular class of aUowed. 
individuals, or by restricting it to a particular time. In 
all these ways alienation may be limited. 

In a case (u) where there was a devise of a property to inreMaeleay. 
J. on condition that he never sold it out of the family, 
the Master of the Eolls held the restriction not to be too 
general, and that it was limited in two ways at all events. 

(r) Bradley v. Peixoto, 3 Ves. (t) Co. Litt. 222 a, 223 a, 223 b ; 

325. andiS'. (7., Sheppard's Touchstone. 

(«) Tiers v. Winn, 1 Vent. 321 ; («) In re Macleay, L. R., 20 Eq. 

Co. Litt. 223 a; MUdmay's case, 6 186 ; 44 L. J., Ch. 441 ; 32 L. T, 

Co. 40 ; Stukeley v. Butler, Hob. 682 ; 23 W. R. 718. 
168. 
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FirBty it wafi limited as to the mode of alienation^ because 
tlie only prohibition was against selling, there being yarious 
modes of alienation besides sale, inasmuch as a person may 
lease, or may mortgage, or may settle ; secondly, it was 
limited as regards class, as he was never to sell it out of 
the family ; but he might sell it to any one member of the 
family. It was not, therefore, limited in the sense of there 
being only one person to buy. The will showed that there 
were a great many members of the family when the tes- 
tatrix made it, and there was, therefore, a class whidi was 
certainly not small. Then it was not, strictly speaking, 
limited except that it was limited to the life of the first 
tenant in tail. Of course, if unlimited in time it would 
have been void for remoteness under another rule. The 
restraint on alienation was strictly a limited one, and un- 
less Coke upon Littleton was not good law the condition 
was good (x). 

{x) Per Sir G-. Jessel, M. B., in In re MaeUay^ ubi tup. 
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CHAPTEE XXn. 

HOTCHPOT, SATISFACTION, AND ADEMPTION. 

It is often desired to give the trustees of a marriage Advanoement 
settlement power to raise and advance a part of the settled 
funds to a child in respect of his presumptive or vested 
share, for the purpose of his or her advancement in life. 
The amount allowed is generally one half, and during the 
existence of life tenancies it is generally to be made only 
with the consent of the life owners. This clause must still 
be expressly inserted where the object of it is desired. It 
has not been supplied by legislation, as have the mainte- 
nance and accumulation clauses heretofore usually inserted 
with it {a). 

The usual " hotchpot" clause is also still required to be Hotchpot not 
inserted where (as is almost universally the case) its object 
is desired, though it might have seemed that the legisla- 
ture might as well (while about it) have gone on to enact 
that its effect should be deemed to be read into every 
settlement in the absence of expression to the contrary (6). 

Notwithstanding the preference shown by the court for 
equality of portions, yet if part of a fund, subject to a 
power of appointment, remain unappointed, an object of 
the power will have his equal share of the residue thereof, 
notwithstanding that he has had part appointed to him ; 
and it is the rule that it will not be assumed that a person 
to whom a specific share is appointed is to be excluded 
from taking any of the unappointed residue on such 

(d\ 44 & 46 Yiot. c. 41, s. 43. hotchpot ; and the same is the case 

\p) Under the Statute of Dis- under the customs of London and 

tributions, children on intestacy York. 

have to bring adyanoement into 
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groimd, for instance, as that the father intended that he 
should haye no more than what was particularly given (c). 
We have high authority for saying that this rule gene- 
rally disappoints the intention of the parties; but the 
canons of decision mnst be f ollowed, though defeating the 
intention, and the rule, if wrcmg, can only be set aside by 
the House of Lords (d) or by legislation. 

Thus, where there was a fund of 6,000/., subject to ap- 
pointment among younger children, and the donee of the 
power made a somewhat informal but effectual appoint- 
ment in the following terms: "Robbert give 3 of the 
6,000/. I wish to have given to the two elder girrels :" it 
was held, that the two elder girls, in addition to the sum 
so informally appointed to them, took also an equal share 
with the other children in the part left unappointed {e). 
Hardahip of The hardship occasioned by the rule is often considerable, 
yet the courts have not appeared to seize hold readily of 
opportunities of taking cases out of the general rule. Thus, 
the fact that the amount appointed is such as to leave each 
of the other children a sum (if divided between them alone) 
equal to that of the appointee, is not sufficient (/). 
Where hotch- Though the general rule is what has been stated, yet 
pot implied, there is an exception where an appointment to one of the 
objects amounts by inference to an appointment of the 
residue to the other objects, so that in fact the whole is 
appointed. Thus, a power of appointment among three 
persons was considered to be exercised as to all by a transfer 
of one-third to one under an order on petition, stating that 
the donee of the power was desirous that the fund might 
be equally divided ; and on his dying, without any further 
execution of the power, the court gave the other two-third 
parts respectively to the other two persons or their repre- 
sentatives (^). 

{e) Per Lord Hardwicke in 5m- («) AUoway v. Alloway, 4 Dr. & 

toiv V. Ward, 2 Ves. 350. War. 380. 

{d) Per Cranworth, L. C, in (/) Foster v. Cautley, 6 De Gr., 

Wahnsley v. Vaughan^ 1 De G. & J. M. & G. 65. 

126. ( g)Fortemie t. OregoTy 5 Vee. 663. 
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The insertion in the appointment of a clause, which would 
be unnecessary unless that appointment is to be considered 
as appointing by implication the other shares to the other 
objects, may be sufficient to exclude the rule {h). 

An appointment, however, to one of a class of a moiety 
of a fund " as her part, share and proportion," did not pre- 
vent her participating in the non-appoiuted moiety limited 
to the class generally in default of appointments ; some- 
thing more, it seems, is wanted to imply that the remainder 
is the part, share and proportion of the others or other (*). 

Where there is a power of appointment among children GiftbyimpU- 
and no appointment is made, and there is an express gift ^^^^' 
to the children in default of appointment, yet there may be 
by implication from the terms of the power a gift to the 
children, the object of the power, as in default of appoint- 
ment {k). 

Under a non-exclusive power of appointment among all 
children, part was well appointed to some leaving a share 
not illusory for the others, which was afterwards appointed, 
BO as to exclude some of the objects. In this case only the 
second appointment was held bad {I). 

The leaning against double portions, above referred to, 
has given rise to the equitable doctrines of Ademption and 
Satisfaction ; that is to say, where two provisions are made 
for children by sep£«*ate instruments, one may be held to be 
replaced by or in satisfaction of the other. 

In determining in any particular case, whether a gift by Presumption 
a parent or a person in loco parentis is intended to be in l^ti^^on. 
addition to or in substitution for a prior gift by the same 
person, it must always be borne in mind that there is a 
presumption, or, as Lord Eldon has expressed it (m), a sort 
of feeling upon what is called a leaning against double 

{h) Foster v. Cautley, 6 De Gr., But questions as to exdusiye and 

M. & G. 67. non-exclusive powers and iUusoiy 

(i) Wombwell Y.Sanrottj 14 Beav. appointments are now of little or 

liZ, 161 f sed quare. no importance. As to powers exer- 

{k) Alloway v. Alloway, 4 Dr. & cised since July, 1874, see 37 & 38 

War. 380,391. Vict. c. 37. 

{I) Wilson V. Fiffffott, 2 Ves. 356. (m) Fx parte Fye, 18 Ves. 140. 
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portions. This presumption may be repelled, or be fortified 
by intrinsic evidence derived from the nature of the two 
provisions. Where the two provisions are of the same 
nature, or there are but slight differences, the two instru- 
ments afford intrinsic evidence against a double provision. 
Where the two provisions are of a different nature the two 
instruments afford intrinsic evidence in favour of a double 
provision (n) ; and previous decisions afford but a slight 
assistance in these cases, for it is not possible to define what 
are to be considered as slight differences between two pro- 
Slight diffe- visions. SKght differences are such as, in the opinion of 
tm)1)TO^^^^ the judge, leave the two provisions substantially of the 
sionfl not ma- same nature, and every judge must decide that question 

terial. » r • ii» / \ 

for himself (o). 
Distinctioii The distinction between ademption and satisfaction lies 

adcm^on ^ *^ * ^ ademption, the former benefit is given by will, 
and satifif ao- which is a revocable instrument, and which the testator can 

♦inn ' 

alter as he pleases, and consequently, when he gives benefits 
by a deed subsequently to the will, he may, either by ex- 
press words or by implication of law, substitute a second 
gift for the former, which he has the power of altering at 
Satisfaction is his pleasure. Consequently, in this case, the law uses the 
BumedT' word ademption, because the bequest or devise contained 
in the will is thereby adeemed, that is, taken out of the will. 
But when a father, on the marriage of a child, enters into a 
covenant to settle either land or money, he is unable to 
adeem or alter that covenant, and if he gives benefits by 
his will to the same objects, and states that this is to be in 
satisfaction of the covenant, he necessarily gives the objects 
of the covenant the right to elect whether they will take 
under the covenant or whether they will take under the 
will. Therefore the distinction is manifest. In cases of 
satisfaction, the persons intended to be benefited by the 
covenant — ^who, for shortness, may be called the objects of 
the covenant — and the persons intended to be benefited by 

(») Weaie v. ^ice, 2 Buss. & (o) Per Sir John Leach, ibid. 

My. 267. 
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the bequest or devise — in other words, the objects of the 
bequest — must be the same. In cases of ademption they 
may be, and frequently are, different {p). 

Where there has been a transfer to a child to whom a 
legacy has been given of a sum greater or less (if greater, 
so as to operate as a total extinction ; if less, so as to operate 
as a partial extinction), or even of a corresponding amount, 
many cases may, indeed, be cited to show that it is not 
enough that the transfer has taken place, or the transfer 
been made, but that there must also be something beyond 
that, and that there must be something further in the 
circumstances to raise a presumption, which would not 
otherwise exist, in favour of the satisfaction of the one gift 
by the other. This, however, it seems, is not now a correct 
statement of the law, and for the purpose of raising the 
presumption it is not, as a rule, incumbent upon the person 
who alleges a satisfaction (q) to show anything more than 
that the testator, having given a legacy of a certain amount, 
afterwards in his lifetime gave the legatee a sum of money 
— the nature of the two gifts not being so different as to 
rebut the presumption (r). 

In an old case it is decided that when a parent, or per- Ademption, 
son in loco parentis, gives a legacy as a portion, and after- 
wards, upon marriage or any other occasion caUing for it, 
makes advances in the nature of a portion to that child, 
that will amount to an ademption of the gift by the will ; 
and the court will presume he meant to satisfy the one by 
the other. It differs from the performance or satisfaction of 
a covenant in this, that the court overlooks small differences 
in the circumstances of that which is proposed to be given, 
and that in satisfaction of which it is intended to be given. 
The court does not inquire whether the portion by the will 

{p) Per Lord Komilly in Lord able (as above), are often used in- 

Chichester y. Coventry, L. R., 2 discriminately. 
H. L. 71, 90; 17 L. T. 365; 16 (r) Per HaU, V.-C, in Leighton 

W. R. (Dig.) 24. V. Leighton, L. R., 18 Eq. 468, 

{q) Or rather an ademption. The 468 ; 43 L. J., Oh. 594 ; 22 W. E. 

two terms, satisfaction and ademp-* 727. 
tion, thongh^properly disting^ilfih- 
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ThynneY.Harl 
of GlengaU. 



Election. 



is given absolutely and entirely to the child ; and a settle- 
ment on marriage, though it would not be a performance 
of a covenant or satisfaction of a debt, yet may be pre- 
sumed to be a satisfaction of the intended portion (s). 

In Thynne v. Earl of Olengall {t). a testator, on the mar- 
riage of one of his two daughters and only children, had 
partly paid and partly secured 100,000/. upon trust for 
the daughter's separate use for life, and after her death 
for the chHdren of the marriage, as the husband and she 
should jointly appoint. He afterwards gave, by his will, a 
moiety of the residue of his personal estate, in trust for the 
daughter's separate use for life, with remainder for her 
children generally as she should appoint by deed or will. 
It was held by the House of Lords in that case, that the 
moiety of the residue given by the will was a satisfaction 
of the bond debt notwithstanding the difference of the 
trusts; and that the daughter and her children (if any) 
were put to their election whether they would take under 
the will or insist upon satisfaction of the bond debt ; and 
it being found that it would be for the benefit of the 
daughter and her children that she should take under the 
wUl, it was decreed that she was bound so to take. 

The differences in that case were that by the settlement 
the appointment among the chHdren was to be joint by 
the husband and wife, and under the wiU by the wife 
alone ; and that under the settlement the children of the 
marriage were the only objects of the appointment, and 
under the will the children of the daughter generally ; 
those differences were held, according to the rule apphcable 
to double portions, not to be sufficient to negative the 
presumption of satisfaction. 

In the case of Chichester v. Coventry (w), a direction in the 



(«) Trimmer v. Bayne, 7 Ves. 508, 
616. 

(t) 2 H. L. 0. 131. 

(u) L. R., 2 H. L. 71 ; 17 L. T. 
366 ; 16 W. B. (Big.) 24. And 



see Bennett y. Souldsworthj L. B., 
6 0. D. 671 ; 46 L. J., Oh. 646 ; 
36 L. T. 648, where the decision 
in Chichester Y, Coventry ia expressly 
followed and appioyed. 
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will to pay debts was held to rebut the presumption that a 
gift in the will was a satisfaction of a covenant in a pre- 
vious settlement, and this case was followed, though not 
solely on that ground, by the Yice-Chancellor Hall in a 
later case {x). 

(x) Smythe v. Johnston, W. N. 1876, p. 18; 31 L. T., N. S. 876. 
And see Curtis y. Mackenzie^ W. N. 1877, p. 213. 
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CHAPTEE XXIII. 



IMPEACHMENT FOR WASTE. 



Who is liable Thb persons liable for waste, and the eiroumstances under 
for was . -^liicli they become liable, are laid down in Coke upon 
Littleton {a) . According to this authority an action of waste 
lies against tenant by the curtesie, tenant in dower, tenant 
for life, for years, or half a year, or guardian in chivalry, 
by him that hath the immediate estate of inheritance for 
waste or destruction in houses, gardens, woods, trees, or 
in lands, meadows, &o., or in exile of men to the dis- 
herison of him in the reversion or remainder. There be 
two kinds of waste, viz., voluntary, or actual, and permissive. 
What is Waste may be done in houses by pulling or prostrating 

waste. them down, or by suflEering the same to be uncovered, 

whereby the spars or rafters, plaunchers, or other timber of 
the house, are rotten. But if the house be uncovered when 
the tenant cometh in, it is no waste in the tenant to suffer 
the same to fall down. But though the house be ruinous 
at the tenant's coming in, yet if he pull it down it is waste 
unless he re-edify it again. Also if glass windows (though 
glazed by the tenant himself) be broken down or carried 
away, it is waste, for the glass is part of his house. And 
so it is of wainscot, benches, doors, windows, fumacl^s and 
the like, annexed or fixed to the house either by hiTn in the 
reversion or the tenant. 

Though there be no timber growing upon the ground, 
yet the tenant at his peril must keep the houses from 
wasting. If the tenant does or suffer waste to be done in 
houses, yet if he repair them before any action^ brought 

(a) Co. Litt. 53 a et seg. 
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there Keth no action of waste against him, but he cannot 
plead quod non fecit vadium, but the special matter. 

A wall uncovered when the tenant cometh in is no 
waste if it be suffered to decay. If the tenant out down 
or destroy any fruit trees growing in the garden or orchard 
it is waste {b) ; but if such trees grow upon any of the 
ground which the tenant holdeth out of the garden or 
orchard it is no waste. 

If the tenant build a new house it is waste, and if he Building and 
suffer it to be wasted it is a new waste. If the house fall J^^^'^^ 
down by tempest, or be burnt by lightning, or prostrated 
by enemies, or the like, without a default of the tenant, or 
was ruinous at his coming in and fall down, the tenant 
may build the same again with such materials as remains, 
and with other timber which he may take growing on the 
ground for his habitation, but he must not make the 
house larger than it was. If the house be discovered by 
tempest the tenant must in convenient time repair it. 

If the tenant of a dove-house, warren, park, vivary, 
estangues, or the like, do take so many as such sufficient 
store be not left as he found when he came in, this is 
waste, and to suffer the pale to decay, whereby the deer 
is dispersed, is waste. 

And it is to be observed that there is waste, destruction Catting 
and exile. Waste properly is in houses, gardens (as is 
aforesaid), in timber trees (viz., oak, ash and elm, and these 
be timber trees in all places), either by cutting of them 
down or topping of them, or doing any act whereby the 
timber may decay (c). Also, in countries where timber is 
scant, and beeches, or the like, are converted to building for 
the habitation of man, or the like, they are all accounted 
timber. If the tenant cut down timber trees, or such as 
are accounted timber (as is aforesaid), this is waste, and if 

(^) As to forfeiture by conunitting down trees whicli are not timber* 

waste in non-cultivation of an and do not come within the doctrine 

orchard, see Doe d. Jones v. Cornill, of equitable waste (see infra) as 

2 Camp. 449. being an ornament or shelter ; 

(c) But tenant for life may cut Phillips y. Smithy 14 M. & W. 689. 

B. M 
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Opening 
mines. 



Changing 
course of 
husbandry. 



he suffer the young germiiis to he destroyed this is de- 
struction. So it is if the tenant cut down underwood 
(as he may hy law), yet if he suffer the young germins to 
he destroyed, or if he stuh up the same, this is destruction. 

Cutting down of willow, heech, hirch, aspe, maple, or the 
like, standing in the defence and safeguard of the house, is 
destruction (d). If there be a quickset fence of white 
thorn, if the tenant stub it up or suffer it to be destroyed, 
this is destruction, and for all these and the like de- 
structions an action of waste lieth. The cutting of dead 
wood, that is, ubi arbores sunt aridaa mortuae cavae, non 
existentes maremium, nee portantes fructus nee folia in 
sestate, is no waste : but turning of trees to coals for fuel, 
when there is sufficient dead wood, is waste. 

If the tenant suffer the houses to be wasted, and then 
fell down timber to repair the same, this is a double waste. 
Digging for gravel, lime, clay, brick earth, stone, or the 
like, or for mines of metal, coal, or the like, hidden in the 
earth, and were not open when the tenant came in, is 
waste, but the tenant may dig for gravel or clay for the 
reparation of the house as weU as he may take convenient 
timber trees {e). 

It is waste to suffer a wall of the sea to be in decay, so 
as by the flowing and reflowing of the sea the meadow or 
marsh is surrounded, whereby the same becomes unprofit- 
able ; but if it be surroimded suddenly by the rage or 
violence of the sea, occasioned by wind, tempest, or the like, 
without any default in the tenant, this is no waste punish- 
able. So it is if the tenant repair not the banks or walls 
against rivers or other waters whereby the meadows or 
marshes be surrounded, and become rushy and impro- 
fitable. 

If the tenant convert arable land into wood, or e converse^ 
or meadow into arable (/), it is waste, for it changeth not 



{d) See beloW) as to equitable 
waste not being permitted to be 
made by tenant without impeach* 



ment of waste. 

{e) See infra^ p. 163. 

(/) It seems doubtful whether 
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only the course of his husbandry, but the proof of his 
evidence. 

The tenant may take sufficient wood to repair the walls, 
pales, fences, hedges and ditches as he found them : but he 
can make no new, and he may take also sufficient plow- 
bote, firebote, and other housebote (g). 

The tenant cutteth down trees for reparations and 
selleth them, and after buyeth them again, and employs 
them about necessary reparations, yet it is waste by the 
vendition : he cannot sell trees, and with the money cover 
the house : burning of the house by negligence or mischance 
is waste (A). 

It is also waste to destroy a building, even if it be 
replaced by a better of a diflEerent kind (i). Alteration of 
the character of a property so as to render difficult proof 
of the identity is itself waste, independently of value {k). 

Estates for life are not unfrequently expressly limited 
to be without impeachment of waste. Where this is so, the 
tenant for life is enabled to cut down timber, and open 
new mines, and work them for his own benefit (/), and the 
like, but the power does not extend to enable the tenant 
for life to cut down ornamental timber and the like {m). 

The words " without impeachment of waste " are a Estates 
translation from the Latin form " absqtie impetitione vasti " pelchment^of" 
(a form used in the Statute of Marlbridge (w)), and by waste." 



plougbing up old meadow land 
would be waste, if it could be 
proved that it were done for the 
purpose of resowing and laying it 
down in grass again ; Simmons y. 
Norton, 7 Bing. 640. See also Dyer, 
37; Hob. 234; Roll. Abr. 814; 
JDoe d. Foley v. Wilson, 11 East, 
66. The act of God does not create 
waste ; Simmons v. Norton, ubi 
sup, p. 648. But converting arable 
land into an orchard, is said to be 
waste, even though it be for im- 
provement; Com. Dig. "Waste," 
D. 4. 

(g) See Simmons v. Norton, 7 
Bing. 640 ; though tenant for Hfe 



may cut down trees for repairs, yet 
it seems if he cut imsuitable trees 
and exchange them for those suit- 
able, and repair vrith them, it is 
waste ; ibid. 

(A) Co. Litt. ubi sup. 

(t) Cole V. Green, 1 Lev. 309, 
where a building worth 120/. was 
replaced by one worth 200/. 

(k) Simmons v. Norton, 7 Bing. 
647. 

(/) Co. Litt. 220 a, note 1. 

( w) This is called equitable waste, 
as to which see infra, p. 170. 

(«) Otherwise Marlborough, 62 
Hen. 3. 
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Proceeds be- 
long to life 
tenant. 



force thereof, the tenant may commit waste by cutting 
timber, and the like, and convert the proceeds to his own 
use (o). It appears, however, to have been otherwise, if 
the words were " without being impeached of waste," for 
in that case the discharge extended but to the action, and 
not to the property in the trees, and consequently the 
reversioner should have them. 

Originally even the words "without impeachment of 
waste " did not give the tenant for life or years any pro- 
perty in timber cut. They were thought ineffectual for 
that purpose, but relieved him only from forfeiture and 
damages, to which he would otherwise have been liable 
under the Statute of Gloucester (jp). This doctrine, how- 
ever, was overruled by somewhat later cases, and it is 
now settled that the proceeds of waste committed under 
the protection of these words belongs to the tenant for his 
own benefit (g). 

Standing timber is of course real property, and a con- 
tract to seU timber trees by a tenant for life entitled to 
cut timber wiU not, it seems, create an equitable conversion 
of the timber from realty into personalty, for trees, it is 
said, cannot be felled by a goose quill (r) ; but it is other- 
wise, it seems, if the contract be made by an owner in fee (s) . 

When the guardian of an infant in tail cuts down 
timber it is the personal estate of the infant, but if the 
infant has the fee simple, it is to be considered as real 
estate {t). When timber on the estate of a limatic was cut 
under an order of court and sold, and the produce paid 
into the Bank of England, it was held, on the death of the 
lunatic, to be personalty (w). 



(o) Go. Litt. 220 a. In early 
times timber was the almost ex- 
olnsive subject of waste, and a 
right to cut timber was often treated 
as co-extensive with the right to 
commit waste generally; now of 
course the right as to minerals is 
of equal or greater importance. 

{p) 6 Ed. 1, c. 6; Craig on 
Trees, p. 24. 

(j) Craig on Trees, ibid, ; Zeivis 



Bowles's case, 11 Co. 79 b, where 
the difference of meaning between 
the terms ** without being im- 
peached," and ** without being im- 
peached for waste," is explained. 

(r) 11 Co. 60 a. 

(») Turner v. Wright, 2 D., F. & 
J. 234. 

(0 TuUit V. Tullit, Ambl. 370. 

(u) Ex parte Bromjield, 1 Ves. 
jun. 463. Andsee/ntr0O(fy. Twyne, 
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With regiard to the generally received distinction be- What is a 
tween cases, where the conversion of real estate of an infant reaTestate.^ 
or other person under disability is authorized, and where 
it is tortious, the particular facts in each case must be con- 
sidered. On this point it has been laid down, and is still 
the law, that guardians and trustees may change the nature 
of infants' estates under particular circumstances, and that 
the court wiU support their conduct if the court could 
have done the same under similar circumstances, but that 
they should not do it wantonly, but only where it is 
manifestly for the convenience of the infants ; and that, 
though the court keeps a strict hand over them to prevent 
partiality, it is too hard to say that the court would not 
permit trustees or guardians to do it in a proper case. 
The court has done it in many cases in making composi- 
tions, and often contrary to the direction of the donor or 
testator, as where money is directed to be laid out in free- 
hold land, the court has for convenience ordered part to be 
laid out in leasehold. The court has no more right to Court no 
change the nature of the infant's estate than trustees or vcrt.^^ ^^' 
guardians have (a?). 

In the absence of a power in that behalf a tenant for 
life may not open new mines, although mines are expressly 
mentioned in the general words creating the trust; he 
may, however, work mines already opened and enjoy the 
produce thereof as incomie. When there is a power in a 
settlement to let mines the produce is made part of the 
annual profits of the estate, whether it is in royalties or 
in whatever shape, and it need not be treated as in the 

Ambl. 407 ; TulHt v. TuUit, ubi foUowing WincheUea v. Norcliffe, 1 

»up.; AnandaU v. Ancmdale, 2 Yes. Vem. 436, a case decided with 

t38l ; WincheUea v. Norcliffe, 1 considerable solemnity before the 

Vem. 435 ; Ex parte Ludlow ^ 2 then Lord Chancellor and Master 

Atk. 407 ; Sergeaon y. Sealey, ibid, of the Bolls, Chief Baron Atkins, 

412; Hearle v. Oreenbank, 1 Ves. and Mr. Justice Lutwyche. See 

298 ; Ex parte Orinutoftf Amb. Ex parte Bromfield^ 1 Ves. jun. 

706 ; Oxenden v. Lord ComptoUy 2 466. But as to the power of the 

Ves. jun. 69 ; Toker v. Annesley^ 5 court to seU real property of in- 

Sim. 241. fants, see now Rules of Courtj 

{x) Per Lord Northampton, L.C., 1883, Ord. LI. sect. 1. 
in Inwood v. TwynCy Ambl. 419, 
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Minefl and 
quarries. 



Mines already 
opened. 



case of timber cut where the produoe is invested and 
interest only given to the tenant for life (y). 

If a mine or quarry has been worked for commercial 
profit, that most ordinarily be decisive of the right to con- 
tinue working ; and, on the other hand, if minerals have 
been worked or used for some definite and restricted pur- 
pose only (e. g.j for fuel, or for repair of some particular tene- 
ments), that would not alone give any such right (z). But 
if there has been a working and use of miaerals not limited 
to any special or restricted purpose, there is nothing in the 
older authorities to justify the introduction of sale, as a 
necessary criterion of the difference between a mine or 
quarry which is, and one which is not, to be considered 
open in a legal sense. Use as well as sale is a preception 
of profit. None of the dicta to be found in some of the 
more modem cases (each of which turned upon its own 
particular circumstances) can have been intended to intro- 
duce a condition or qualification not previously known in 
the law of mines (a). 

When a mine or quarry is once open so that the owner 
of an estate impeachable for waste may work it, the sink- 
ing a new pit on the same vein, or breaking ground in a 
new place on the same rock, is not necessarily the opening 
of a new mine or a new quarry, and for this authority is to 
be found in decisions (6). 

It has been held that the produce of the sale of under- 
wood and of timber cut periodically in the regular course of 
thinning is to be treated as income, but that of timber not 
cut in the regular course, but to improve the growth of the 



(y) Daly v. Beckett, 24 Beav. 
114, 121. See, also, as to mining 
leases by tenants for life, Je^an v. 
Vivian, L. R., 6 Ch. 742 ; 40 L. J., 
Ch. 719 ; 19 W. R. 365 ; Ashton 
V. Stock, L. R., 6 0. D. 621 ; 25 
W. R. 862 ; Sliasy. Griffith, L. R., 
8 0. D. 621. 

(«) Per Selbome, L. C, in Ulias 
y. Snowdon Slate Quarries Co,, L. R., 
4 App. Oa. 466; 48 L. J., Ch. 



811 ; 41 L. T. 289 ; 28 W. R. 64. 

(a) Selbome, L. C, ibid, 

(b) Ibid, See Clavering y. Clover' 
ing, 2 P. W. 388 ; BagotY, Bagot, 32 
Beay. 609 ; Earl Cowley y. Wellesley, 
35 Beay. 636; L. R., 1 Eq. 666; 
14 W. R. 628 ; 14 L. T. 245. And 
see also Spencer y. Seurr, 31 Beay. 
334 ; and Millett y, Davey, 31 Beay. 
470. 
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remaining trees, as capital (c). The produce of the sale of 
gravel on the waste lands, and the fines payable on grants 
of waste land made by trustees, and moneys payable in con- 
sideration of the waiver by trustees of restrictive conditions 
in grants made by them (but not where the grants have 
been made by the testator), and preliminary fines paid to 
the trustees as lords of the manor pursuant to the Copyhold 
Act, 1862, were respectively treated as income (rf). 

It has also been held that the expense of fencing waste Expenses of 
lands, granted to a trustee for the benefit of the estate, must ^q^ comas. ^ 
be paid out of capital, while the costs of rendering accounts 
for succession duty must be paid out of income {e). 

In the case of waste committed by a tenant for life in 
cutting timber, the produce of sale is a part of the in- 
heritance ; and as the tenant for life cannot gain advantage 
by his own wrongful act, the produce is invested and 
accumulated for the benefit of the person entitled to the 
next estate of inheritance (/) . In the case of timber blown 
down by a storm there is no waste, because it is the act of 
God, and though the produce of sale should be invested for 
the benefit of the inheritance, yet the interest need not be 
accumulated, but may be paid to the tenant for life in 
whose time the event occurs {g). 

A tenant for life, however, is entitled absolutely to the Trees blown 
benefit of the sale of all such trees felled by the wind as ^^^' 
he would be entitled to cut himself, and to aU proper thin- 
nings, and to all coppices cut periodically in the nature of 
crops {h). 

The right to timber cut by a tenant for life, under such 
circumstances that he has no right to it himself, belongs to 
those who at the time of its being severed are seised of the 

(e) Earl Cowley v. WeUeaUyy uhi (/) Bateman y. Sotchkin (No. 

mp.; Bagot v. Bagotj 32 Beav. 2), 31 Beav. 486. 

618; Fhillips v. Smithy 14 M. & (g) Ibid. But see Lewis Bowles's 

W. 589. case, 11 Co. Rep. 88; Whitfield v. 

(d) Earl Cowley v. Wellesleyf ubi Bewit, 2 P. W. 240 ; Lvishington v. 

sup. Bolder 0, 15 Beav. 1. 

{e) Ibid. And see Dent y. Dent, {h) Bateman y. Eotehkin, ubi sup, 
30 Beay. 363. 
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first estate of inheritance, and the property becomes vested 
in them (/). Thus, in a case where great quantities of 
timber were blown down at Welbeck, the seat of the Duke 
of Manchester (A), though there were several tenants for 
life with remainders to themselves in tail, yet, there being 
no sons bom, the timber was decreed to belong to the first 
remainderman in tail (/). 
When pro- Yet where the tenant for life has also in himself the 

oeeds acciiniu- . • i i i i p-i -j^ t » i i • i n* ± 

lated. next existent estate oi inheritance, subject to mtermediate 

life estates, he shall not take advantage of his own wrong 
in cutting down timber, but the court will preserve it for 
the benefit of the contingent remaindermen (w). 

Express mention of mines in the gift does not enable 
the tenant for life to open mines not already open any 
more than the mention of timber in a conveyance enables 
him to cut it down; but the tenant for life, subject to 
waste, shall no more open a mine than he shall cut 
down timber trees ; but the meaniug of inserting mines 
and trees in a conveyance on successive trusts is that all 
should pass, but that as the timber and mines are part of 
the inheritance, no one should have power over them but 
such as had an estate of inheritance limited to him (n). 
Tort-feasor The rule that a tenant for life who has committed 

by his wrong, waste shall be precluded from sharing in the income of 
any proceeds thereby arising, derives its origin from the 
principle that no man' can take advantage of his own 
wrong, and it might have been thought that a succeeding 
innocent tenant for life might have had his share of the 
income of the produce of the tort, instead of its being 
required that such income should be accumulated for the 
benefit of the first owner of an estate of inheritance. Such, 
however, is not the case, and it seems that the innocent 

(i) Whitfield v. Bewitj ubi sup. tenant for life seems overlooked. 

(k) Duke of Newcastle v. Vaney See supra. 
cited in Whitjield v. Bewit, ubi sup. {m) Bewieke v. Whitjieldy 3 P. "W. 

{I) In this case the distinction 268, n. 
. between waste committed by a vis («) Whitjield v. Bewit, ubi sup. 

major and by the tortious act of the 
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succeeding tenant for life is as rigorously excluded from 
the benefit of the tortious act as the tort-feasor himself (o); 

Trustees to preserve contingent remainders, though they 
are not trustees to preserve the inheritance (jo), but only 
trustees for the tenants for life, might restrain waste (q), 

A tenant for life not impeachable for waste may recover Suooeaaive 
the proceeds of sale of timber cut by a previous tenant for ^^^ ^^^ 
life impeachable for waste, even though the trees had 
been cut in due course of management, on the ground that 
the trees would otherwise have come to the second tenant 
for life, and that he could have done with them as he 
liked (r). 

Equitable waste is such wanton waste of the property as 
a tenant for life or years not punishable for waste is yet 
in equity bound not to commit, such as pulling down the 
principal mansion-house (s), or other buildings (t), and 
cutting timber planted for ornament or shelter {u)y or 
saplings at improper season {x). 

How far in an executory settlement the tenants for life 
of realty should be made dispunishable for waste is dis- 
cussed irt Stan let/ v. Couithurst (y). 

A tenant in tail in possession is regarded for this Tenant in tail 
purpose as having the fee, and may, without any special "^ poseeasion. 
power in that behalf, commit any waste, even equitable 
waste. 



(o) Bewicke v. WhitJieU, 3 P. W. 
267 ; Bell V. Wihon, L. R., 1 Ch. 
303, 309. 

{p) Per James, V.-C, in Birch- 
Wolfe V. Birch, L. R, 9 Eq. 689 ; 
39 L. J., Ch. 345; 23 L. T. 216 ; 
18 W. R. 694. 

(q) Garth v. Cotton, 1 Ves. sen. 
524; 1 Dick. 183; and S. C, 
White & Tudor's L. C. Eq. 

(r) Per Hall, V.-C, in Loumdes 
V. Norton, L. R., 6 C. D. 139 ; 46 
L. J., Ch. 613 ; 25 W. R. 826 ; 
foUowing Gent v. Harrison, Joh. 
613, and distinguishing Waldo v. 
Waldo, 12 Sim. 107 ; and FhilUps 
V. Barloio, 14 Sim. 263. 

(«) 2 Vem. 738 (JRahy Castle ease). 



(0 Williams v. Lay, 2 Ch. Ca. 
32. 

(«#) Campbell v. Allgood, 17 Beav. 
623; Morris v. Morris, 15 Sim. 
205. 

(x) Hole V. Thomas, 7 Ves. 689. 
Under the Judicature Act, 1873 
(36 & 37 Vict. c. 66, s. 25, sub-s. 3), 
in the absence of expression to the 
contrary, an estate for life without 
impeachment of waste does not 
confer any legal right to commit 
equitable waste. And see infra, 
p. 170. 

(y) L. R., 10 Eq. 259 ; 39 L. J., 
Ch. 650 ; 23 L. T. 761 ; 18 W. R. 
969. And see cases there cited. 
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If one have an estate tail, he will be enabled to commit 
waste in houses as well as in all the other parts of the estate, 
notwithstanding any restraint to the contrary; and no 
instance is to be found where a tenant in tail has been 
restrained from committing waste by injunction of the 
court. It was refused in the case of Mr. Sayille of 
Yorkshire, who, being an infant and tenant in tail in 
possession, in a very bad state of health, and not likely to 
live to full age, cut down by his guardian a great quantity 
of timber just before his death to a very great value, and 
the remaindermen applied in vain for an injimction to 
restrain him (z). 
After poan- But a tenant in tail, after possibility of issue extinct, is 
^mct^ "*^ punishable for waste (a), unless, it seems, he has once been 
tenant in tail in possession before the possibility was 
extinct, in which case he is dispunishable, and has the 
property in the proceeds by reason of the fee which was 
once in him (b) ; but he may not, however, commit equit- 
able waste {c). 

Previously to the Judicature Act, 1873, there was a 
distinction between the right to commit waste in equity 
and at law. Now, by that act, so far at least as estates 
for life {d) are concerned, the distinction is abolished. It 
is thereby enacted that an estate for life without impeach- 
ment of waste shall not confer, or be deemed to have 
conferred, upon the tenant for life any legal right to 
commit waste of the description known as equitable waste, 
unless an intention to confer such right shall expressly 
appear by the instrument creating such estate (e). 
Equitable Previously to that act, a tenant for life, made so without 

impeachment of waste, might at law have committed a 

(z) SaviOe^s ease, cited in Lord 2 Ch. Ca. 32. 

Glenorehy v. Boaville, White & (d) Other estates liable for waste, 

Tador*s L. G. Eq. 1. such, for instance, as that of tenant 

(a) Williams y. Williams, 15 Yes. in tail after possibility of issue 
419. extinct, are not expressly affected 

(b) Ibid. p. 430. by the statute. 
{ej Ibid. p. 43 ; Garth v. Cotton, (e) 36 & 36 Vict. c. 66, a. 25, 

1 Yes. sen. 624 ; Williams y. Day, sub-s. 3. 



waste. 
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number of acts amounting to spoliation of the property, 
which in equity he was restrained from doing, where the 
name of equitable waste, as applied to acts so restrainable 
in equity, the courts of equity having always interposed 
to restrain the abuse of the power to commit waste (/). 

One of the certain grounds for equitable interference 
seems to have been where the waste amounted to the 
destruction of the thing settled. Thus, in Aston v. 
Aston {g)y after referring to the doctrine (established in 
Lewis Bowles's case (h) ) that the words " without impeach- 
ment of waste " were sufficient to give the proceeds of the 
waste committed to the tenant for life, goes on to refer to 
instances where that power might be exercised contrary 
to conscience in cases where the act was the destruction 
of the thing settled; and he gives numerous instances 
where, on this ground, courts of equity interfered to 
prevent the spoliation (*). 

(/) See supra, p. 163 ; and see FreemaD, 66 ; 2 Sho. 69 ; Cooke y. 

(?ar^Ay.(7o^^on,L.O.Eq., and notes Whaley, Eq. Ab. 400; PaekingUm 

thereto, and Craig on Trees, p. 26. y. Lay ton, 2 Atk. 216. For further 

(^) 1 Yes. sen. 263. information as to equitable waste, 

{h) 11 Go. 79. see 8, C, Craig on Trees, and the 

(t) Aston y. Aston, ubi sup. ; and learned note to Garth y. Cotton, 

see Lord Barnard's case, 1 Sidk. 161 ; ubi sup, 

2 Vem. 738 ; Abraham y. Budd, 2 
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CHAPTER XXIV. 



COVENANTS TO SETTLE AFTER-ACQUIRED PROPERTY. 



Small suinfl 
not to be 
affected. 



A USUAL and valuable provision in marriage settlements is 
one providing for tlie settlement of after-acquired property 
iof the wife. The construction of this clause, simple as it 
may seem, has often given rise to questions of much nicety, 
and it should be framed with much care. 

Covenants to settle after-acquired property are not 
generally intended to aflEect insignificant sums which it 
would be inconvenient from time to time to make the 
subject of settlement ; and it is usual in covenants of this 
description to fix a limit of value, so that sums falling 
below that limit may not come within the scope of the 
covenant (a). 

It has been decided on one such covenant that the 
amount named (in the case of a reversionary interest) does 
not refer to the value of the covenantor's interest in the 
fund, but to the value of the funds in which he has an 
interest (J). In the same case the covenantor was entitled 
to two sums of stock in reversion, to one in his own right, 
and to the other as one of the next of kin of a deceased 
brother. Taken together, the two sums exceeded the 
amount limited, but separately they were less. It was 
held that they were devised under one title, and that their 
aggregate value might be estimated so as to bring them 
within the covenant (c). 



(a) This limit in practice Taries 
to some extent in accordance with 
the wealth of the parties. Where 
the property is large a sum of 600/. 
is sometimes fixed, and where it is 
Tery smaU a sum of 50/. or 30/. 
may be chosen. A common limit 



in moderate settlements is the sum 
of 200/. 

{b) Per Lord Cairns in In re 
Mackenzie's Settlement, Jj, R., 2 Ch. 
349. 

(c) Ibid, 
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Notwithstanding that an absolute power of appointment Fund eubiect 
over property is sometimes treated in law as equivalent to po^r^ 
ownership, yet the terms of an assignment by a wife in appointment. 
a marriage settlement of her after-acquired property did 
not amount to a covenant to exercise a general power of 
appointment in conformity with the trusts of such settle- 
ment, and propeiiy over which the wife afterwards acquired 
a general power of appointment was not by that circum- 
stance considered to be brought into settlement {d). 

It seems that a covenant to settle after-acquired pro- Covenant' 
perty exceeding a certain value may be evaded if a testator piecemeal 
give to the covenantor a power of appointment only over appointment, 
the property given to him, and such person subsequently 
appoint to himself the whole of it, but by diflEerent deeds, 
each deed appointing a sum below the limit of amount 
required to be settled {e), and the fact that all such appoint- 
ments are made on the same day will make no difference (/) . 

However, an appointment in such circumstances of a sum 
exceeding the amount limited will bring the fund appointed 
within the settlement, notwithstanding that the appointor 
reserves a power of revocation (^). 

In covenants of this nature it is usually intended that How far 
only property acquired during the coverture should be T^^^g 
brought into the settlement, and it is proper and now usual covertnre" 
to qualify the covenant by the addition of words to that 
effect. It is thought, however, that such a qualification would 
in most cases be assumed to have been intended though it 
be not directly expressed. In Stevens v. Van Voorst (A), 
where there was a covenant by the wife to settle after- 
acquired property without the addition of the words "during 

{d) Swart V. Swart, 11 Ha. 276. (e) Bower v. Smithy L. R., 11 Eq. 

See Townahend v. Earrowhy, 27 L. 279 ; 40 L. J., Ch. 194 ; 24 L. T. 

J., Ch. 653. And see also Vaughan 118 ; 19 W. B. 399. 

▼. Vanderategen, 2 Drew. 166 ; 23 (/) Ibid. 

L. J. (N. S.) Ch. 793 ; Ramaden v. (^) Ewart v. Ewart, 11 Ha. 276, 

Smith, ibid. 298; ibid. 763; St. recognized in Carter v. Carter, L. 

uiubyn v. Humphreya, 22 Beav. 176 ; R., 8 Eq. 666 ; 39 L. J., Ch. 268. 

and cf. Hilbera v. Farkinaon, L. R., [h) 17 Beav. 305. 
25 Ch. D. 200 ; 49 L. T. 602. 
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coverture" or the like, the property was held to affect 
property which she acquired after the death of her husband, 
Lord Komilly, M. B., being of opinion that he could not 
go beyond the words of the covenant by reading in words 
of restriction ; but the case has been distinguished, or not 
followed in recent decisions, and cannot now be considered 
to be law. It is to be observed, however, that in nearly 
all such subsequent cases the court has to some extent 
founded its judgment on the particular facts or on the 
special wording of the covenant, so that the simple ques- 
tion can hardly be said to have been decided in them for all 
purposes ; but in simple cases the question seems to have 
been finally set at rest by the decision in In re Edwards {i). 
Seed y. In Heed V. Kentvick (k) property acquired after the death 

of the husband by the wife was held not to be included in 
an unrestricted covenant to settle, but this case was decided 
principally on the ground (which, however, on the facts 
seemed doubtful) that the covenant was the covenant of 
the husband alone, and, consequently, that property in 
which he never acquired any interest was not bound (/). 
In another case the court, but with some hesitation, held 
that the words " during the life of the wife" was equivalent 
to during the joint lives of husband and wife (m). 

In the more recent cases of Dickinson v. Dilltcyn (n) and 
Carter v. Carter (o), however, it was held that a covenant 
in the usual form to settle future property without words 
limiting it during the existence of the coverture, yet only 
affected property acquired during the existence of the 
coverture. As a fact, in both these cases the property in 
question was acquired by the widow under the will of her 
husband, a point which W£U3 considered not without im- 
portance to the decision in each case. However, in the 

(i) See infra. (m) Qodsal v. Wehb^ 2 Keen, 99, 

\k) 24 L. J. (N. S.) Ch. 603. 121 ; 7 L. J. (N. S.) Oh. 103. 

{I) As a role, however, words of {n) L. B., 8 Eq. 546 ; 39 L. J., 

agreement between the parties as Gh. 266 ; 22 L. T. 647. 

to the covenant make it tnat of all (o) L. K., 8 Eq. 651 ; 39 L. J., 

parties. Ch. 268 ; 21 L. T. 194 ; 18 W. R. 

*^ (Dig.) 124. 
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later case of In re Edwards (p), the two oases referred to In re Edwards. 

were expressly followed, and upon principles of a more 

general application. In this ease James, L. J., delivering 

the judgment of the Appeal Court, and after consulting 

the Lord Chancellor, said that the primary object of a 

covenant to settle the future property of a wife was to 

prevent its falling into the sole control of the husband, 

and it therefore prinid facie was to be supposed not to be 

intended to apply to property, the wife's title to which 

does not accrue until after the husband's death, and that 

in the absence of any expression, showing that a covenant 

of this nature was intended to have a more extended 

operation, it is to be construed as if the usual words "during 

the said intended coverture" had been inserted. 

It is to be observed, that in Dickinson v. Dillwyn (q) one Effect of re- 
part of the after-acquired property falling into possession p^^^^ 
after coverture was expressly referred to in the covenant, fimd. 
and was accordingly held to be included in the settlement. 
It did not quite appear whether this would or not be con- 
sidered to be the case since, after the decision in In re 
Edwards (r), which decision was founded on and followed 
the main decision in Dickifison v. Dillwyn. 

In a subsequent case, however, this point arose, and it 
was decided that the fact that a specific property is referred 
to will not give to the covenant a construction at variance 
with the general rule that, in the absence of a contrary 
intention, a general covenant to settle will apply only to 
property acquired during coverture (s). 

The next question which arises upon covenants of this What is 
nature is one of yet greater nicety and difficulty, namely, nidr^*"*pro- 
What constitutes " after-acquired property " within the perty. 
meaning of the usual covenant ? This question falls gene- 
rally under two heads. Firstly, the person bound by the 
covenant may succeed to some life or other limited interest, 

(p) L. R., 9 Oh. 97; 43 L. J., (r) Ubi sup, 

Ch. 265 ; 29 L. T. 712 ; 22 W. R. U) In re CampbelV s Policies, L.R., 

144. 6 0. B. 686; 46 L. J., Ch. 266; 

{q) Ubi sup. 26W. R. 268. 
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Where there 
is a present 
interest. 



and a doubt may arise whether such interest ought to ha 
settled, and if so, its value capitalized and added to the 
settled funds. Secondly, it often happens that the party 
bound by the covenant has already a vested present interest 
in some fund, which fund does not fall into possession till 
after coverture, in which case much difficulty has been felt 
how far such property can be considered as after-acquired, 
and therefore bound by the covenant ; or whether it should 
be considered as having been already acquired at the date 
of the covenant, in which case it would not be bound by 
such covenant, and would in many cases escape the settle- 
ment altogether. 

On the first head, it has been decided that the court will 
not hold liable to be comprised in the covenant property 
which will not " fit " the trusts of the settlement. On this 
ground it has been held that estates for life and annuities 
ai*e not, as a rule, within the scope of such a covenant (t) ; 
and an estate tail is not within the usual covenant {u). 
The nature of each subsequent gift to a person boimd by 
the covenant is to be considered. It is the nature, how- 
ever, of the gift, not the intention of the donor, that is to 
be considered, and an expression of intention on his part 
that a gift is not to be included in a settlement may not be 
sufficient (;r), which the terms of the covenant itself are not 
considered to covenant, is not to be brought in or applied 
to the property (y). 



(/) Per Lord Hatherley, then 
V.-C. Wood, in In re Mainwaring^ a 
Settlement^ L. B., 2 Eq. 487, 496 ; 
14 W. R. 887 ; Townshend {M.) v. 
Harrowby {E.), 6 W. R. 413. Std 
quaref and cf . Scholfield v. Spooner^ 
L. R., 26 C. D. 94, and In re All- 
nuttf Fott V. Brassey, L. R., 22 0. 
D. 276 ; 62 L. J., Ch. 270 , 48 
li. T. 370 ; 31 W. R. 438. 

(a) Hilbers v. Parkinson, 49 L. T. 
502; L. R., 26 C. D. 200. 

(x) Scholfield v. Spooner, L. R., 
26 G. D. 94 ; In re Allnutty ubi sup, 

(y) Per Lord Cottenham in Thorn- 
ton V. Bright, 2 My. & Or. 230. 



Notwithstanding this doctrine, a 
clause negativing the necessity of 
capitalizing annuities in the title 
and investing the proceeds is often 
inserted in settlements, and may 
occasionally be found useful as pre- 
venting questions. In Seath v. 
Lewis (V.-C. Hall, 9th February, 
1877), the court held that certain 
property was after-acquired within 
the meaning of the covenant under 
the following circumstances: — By 
an ante-nuptial marriage settle- 
ment, made about the year 1862, a 
covenant binding on husband and 
wife was made for the settlement 
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A further question arises under this head in cases where Separate pro- 
property is subsequently given to a wife for her separate ^^^^ '^®* 
use. Much in such a case depends on the exact plan of the 
covenant or agreement. There are three points to be ex- 
amined as to the effect of the covenant in such a case, 
^i^^tiy, by whom the covenant or agreement is made ; that 
is to say, whether by both husband and wife. Secondly, 
whether the covenant and agreement are that the husband 
alone shall do the acts necessary for the settlement of the 
property. And thirdly, what are the terms of the gift of 
the separate property, which sometimes express an intention 
that it shall not be included in the settlement. 

In Douglas v. Congreve (s), a legacy of a sum of consols, Where cove- 
given to a wife to be independent of the control of the w oLy^" 
husband, was held to be not subject to the covenants, it 
being considered that such a covenant could only relate to 
property which in right of the wife became subject to the 
control of the husband, and not to property which by the 
will of the giver was to belong to her independently of 
him ; but in this case there was apparently no assignment 
by the wife of her future property, and no covenant or 
words of agreement amounting to a covenant by her. 

In Re Stephenson^ 8 Trusts (a) a marriage settlement con- 
tained an assignment generally by the wife of all her 
future property to the trustees on the trusts of the settle- 
ment, and a further covenant by the husband to make over 



of after- acquired property during 
coverture of the wife. At the date 
of the settlement the wife was en- 
titled to a share of an ordinary 
mortgage debt, secured on certain 
funds which stood in court to the 
credit of another suit, and which 
funds could not be realized till the 
death of an annuitant who had a 
prior charge upon them. The 
marriage took place and the hus- 
band £ed on the 16th of March, 
1876, leaving the wife surviving. 
Tlie annuitant died on the 6th of 
Marc^, 1876, ten days previously 
to the husband. On the death of 

B. 



the annuitant the fund in court 
became available for payment of 
the mortgage debt and the arrears 
of interest thereon. On a petition 
in the suit for payment out of court 
of the fund, the court held that 
it was after- acquired during the 
coverture and bound by the settle- 
ment; but directed that so much 
of the share of the mortgage debt, 
as represented interest accrued since 
the date of the marriage, should be 
paid to the widow absolutely. 

(z) 1 Keen, 410, 428. 

(a) 3 D., M. & G. 969, 974. 
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Travera v. 
Travers, 



Effect of 

words 

<* agreed and 

decUred." 



all her after-acquired property to her for her separate use 
absolutely, and in this case the court held that the sub- 
sequent covenant of the husband cut down the general 
assignment of the wife, and that her after-acquired pro- 
perty belonged to her absolutely. 

In Travera v. Travera (J), the husband alone covenanted 
to settle after-acquired property of the wife, and that he 
would do certain acts for that purpose ; and it was held 
that property given to the separate use of the wife was not 
afEected, as the terms of the covenant were only applicable 
to property over which the husband had control. 

In another case, the settlement, in addition to and follow- 
ing the covenant by the husband, contained the words 
" and it is hereby agreed and declared " that the covenant 
should be carried out, words which usually are considered 
as making the covenant that of all parties executing the 
deed. But in this case (though the wife was taken to have 
joined in the covenant), yet as the covenant extended only 
to acts to be done by the husband, and was not that aU 
parties should do things proper for settling the fund, it was 
held that after-acquired property of the wife given to her 
separate use was not bound, inasmuch as the husband had 
no power to settle the separate property of his wife than 
that of a stranger (c). 

Where, however, the words " it is hereby agreed and 
declared" occurred, and the covenant was to the effect 
that all proper persons should do the acts necessary for 
settling the after-acquired property, a fund given to the 
separate use of the wife was held to be bound {d). 

In In re Campbell's Policies (e), HaU, V.-O., commenting 
on Ramsden v. Smith (/), declined to give an opinion as to 
whether property given to a lady for her separate use would 
be bound by such a covenant in cases where the words of the 



ib) 2 Beav. 179. 

[e) Ramsden y. Smithy 2 Drew. 
298. And see Mlford y. FeUl^ 
2 W. B. 181. 



{d) Butcher y. Butcher, 14 Beav. 
222 

(e) li. B., 6 0. D. 686 ; 46 L. J., 
Oh. 142 ; 26 W. B. 268. 

(/) Ubieup. 
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covenant were sufficiently large to embrace the wife as one 
of the parties to do the requisite acts, without specifying 
by whom the acts were to be done. In Ramsden v. Smithy 
property given to the lady for her separate use was held 
not to be included, because from the language of the 
covenant all the acts which were to be done were either 
acts to be done by the husband or by those he had a right 
to compel, or acts to the doing of which his concurrence 
was necessary. 

Where a marriage settlement contained a recital of an EflPect of re- 
agreement that after-acquired property of the wife should ^gj^t. 
be settled, but the operative part contained only a covenant 
by the husband, without the usual words " it is hereby 
agreed," or the like, it was held that the covenant was not 
to be controlled by the recitals, and did not bind the pro- 
perty of the wife, which, however, did not fall into pos- 
session during the coverture {g). 

Where the recitals and operative parts of a deed are at 
variance, the operative part is to be regarded as officious 
and the recitals as inofficious ; not that the recitals are to 
be wholly considered as inoperative, for they may be useful 
in explaining ambiguities in the deed (A). 

It is unusual for the husband to covenant to settle after- 
acquired property of his own, and a general covenant of 
that nature may be bad under the bankruptcy law (i). 

A wife may elect during coverture to confirm a covenant 
to settle after-acquired property entered into when she was 
an infant {k), 

{ff) Young v. Smith, L. B., 1 Eq. (i) See anUf Chapter XI. 

180 ; 11 Jut. 963. (k) Wilder v. Figgott, L. R., 22 

(A) Per RomiUy, M. R., tWrf. 0. D. 263; 62 L. J., Oh. 141; 48 

SeealsoJfoor^v.i^rfl/^, Cowp. 9. L. T. 112; 31 W. R. 377. And 

A contrary rule, however, would see ante, p. 10. 
seem to hold good as to releases. 
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CHAPTER XXV. 



THE POWER OF APPOINTMENT. 



Power should In well-drawn marriage settlements the power to appoint 
imie. given to the parents among the offspring of the marriage 

is made to extend not only to children, but to remoter 
issue. This is right, because it enables the donee of the 
power to provide for the children of a child who has died^ 
or who is imfit to be personally benefited (a). 

Where the provision is not thus extended, grandchildren 
cannot take under a gift to children; and if in such a 
case an appointment be made to children for life, with 
remainders over, all, except the life estate given to the 
children, will go as in default of appointment {b). 

However, under a power to appoint among children, 
interests may be given to grandchildren where their 
parents (subjects of the power) concur (c) ; such an ap- 
pointment amounting, in fact, to an appointment to the 
parents, and a fresh gift by them to the children. 

Appointments, however, with a contemporaneous ar- 
rangement for the benefit of persons not objects of the 
power, may be open to exception, as being a fraud on the 
power ; and, particularly so, where there]^is any benefit to 
the donee of the power. 

The fact that, under the provisions of an appointment, 
whether such provisions appear upon the face of the instru- 
ment itself, or are to be gathered from extrinsic evidence, 
some persons who are not objects of the power may take 
interests in the appointed fund, either in conjunction with 
or in succession to persons who are objects of the power, 



Intention to 
benefit per- 
sons not 
objects. 



{a) Dav. Prec. vol. 3, pt. 1, 
p. 144. 

{b) Brudenellr.MweSf 7Ves. 382. 



(c) White V. St. Barbe, 1 V. & B. 
399. 
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is not itself sufficient to invalidate the appointment. The 
reports abound with cases in which such appointments have 
been upheld (d). 

Nor, again, does the fact that the donee of the power Where donee 
may derive a benefit under the appointment necessarily ben^tS. 
render the appointment invalid. In Beere v. Hoffmeiater (e), 
a husband and wife had power to appoint a fund to their 
children, which fund, in default of appointment, was settled 
on all the children who should attain twenty-one, and, in 
default, on the next of kin of the wife. There being but 
one child, aged three years and a-half, and the wife being 
seriously ill, the husband and wife appointed the whole 
fund to the child, reserving a power of revocation. The 
child died two years afterwards, and her father thereupon 
became entitled to the fund, and on the validity of the 
appointment being questioned, it was held good. 

On the other hand, in the case of Wellesley v. Earl of 
Mornington (/), an appointment made by a father in 
favour of his son, who, though of full age, was of unsound 
mind, and in very precarious health, and who shortly 
afterwards died intestate, was set aside at the instance of 
the daughter of the donee of the power. 

The distinction in principle between the two cases is 
this, — in neither case was the contingent interest reserved 
to the donee of the power very remote, but in each case 
his intention in making the appointment had to be gathered 
from the surrounding circumstances, and while in the latter 
case it was evident that the intention was to benefit him- 
self at the cost of his daughter, who was an object of the 
power, it was equally clear, in the former case, that the 
intention was not to benefit himself, except in the event 
of the death of his daughter, the sole object of the 
power ( g) . 

(rf) Per Baggallay, L. J., in {g) Per Baggallaj, L. J., in 

JBoiWj^v. TroorfjL. R., 3 0. D. 440; Roach v. Trood, ubi sup. See, 

34 L. T. 106 ; 24 W. R. 803. further, as to frauds on powers, 

(e) 23 Beav. 101. Topham v. Duke o/Fortlandy L. R., 

(/) 2 K. & J. 143. 6 Oh. 40 ; 39 L. J„ Ch. 269 ; 22 



1^3 



POWER OF APf OINTMENT. 



« 

Old law aa to 111 oases not f allinir -within the remedial leeialation on 
^^^^- the ^ubieot W. it is often necessary, in oases where there 
has been a power of appointment among a class, to see 
whether the power is or is not exolnsive, that is to say, 
whether it is expressly provided that the power may be 
exercised in favour of some only of the class to the ex- 
clusion of others : otherwise, according to the old law, a 
substantial share had to be given to all the objects ; and 
otherwise the appointment was liable to fail, as being 
Old law as to what was termed "illusory." Afterwards, by statute (t), 
poiaSnte" t^® doctrine of illusory appointments was abolished, yet 
an interest of some kind had, till the passing of the late 
act {k)y to be given or allowed to devolve upon all objects 
of the power; and for this purpose a very smaU sum 
was sufficient to be left unappointed. A sum of ten 
shillings was sometimes the amount named, or, in the 
case of real property, a square yard (/). In all well-drawn 
settlements, however, the power was, as it usually still is, 
expressly made exclusive, so that this artifice was un- 
necessary (m). It was not, however, entirely without a 
reason that it was required that some part, however small, 
of the funds should be given to each object of the power, 
namely, to secure that the attention of the donee of the 
power was called to all the objects thereof (w). Although, 
as has been seen, it was sufficient if a merely nominal 
amount were given to each of a class to support the 
appointment of the residue to the others, yet it has not 



L. T. 847; 18 W. R. 236; £e 
Marsden^a Trusty 4 Drew. 694 ; 
BesUy y. BesUy^ 26 Beay. 299 ; 
J)aniel y. Arkwrighty 2 H. & M. 
96 ; J20 Go88et*8 Settlement, 19 Beay. 
629 ; Cooper y. Cooper, L. B., 8 
Eq. 312 ; 6 Ch. 203 ; 39 L. J., Ch. 
240 ; 22 L. T. 1 ; 18 W. R. 299 ; 
In re Suith^a Charity, L. B., 10 
Eq. 6; 39 L. J., Ch. 499; 22 
L. T. 666 ; 18 W. R. 817 ; Aak^ 
ham y. Barker, 17 Beay. 37 ; Vcme 
y. Lord Dungannon, 2 Soh. & Lef. 
118 ; Samilton y. Moyae, 2 Sch. & 



Lef. 316 ; JFallgrave y. Tebba, 2 
K. & J. 313 ; Sticker y. SehoUfield, 
1 n. & M. 36. 

ih) 37 & 38 Vict. o. 37. 

(i) 1 WiU. 4, c. 46. 

(*) 37 & 38 Vict. o. 37. 

m Re Stone, Ir. Rep., 3 Eq. 621. 

(m) Day. Preo. yol. 3, pt. 1, 
p. 144. 

(n) Per Lord Hatherlej in Bui- 
teelY. Flummer, L. R., 6 Ch, 162; 
39 L. J., Ch. 806 ; 23 L. T. 763 ; 
18 W. R. 1091. 
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yet been decided thai it was sufficient so to give a merely 
contingent interest (though it might be of real value) in 
the property in question. In one Irish caae (o) there ore 
strong diota to the contrary ; but the decision in a later 
Irish case (p) seems of an opposite character, and it is 
probable that the courts would lean in favour of the due 
execution of the power. 

An exclusive appointment, where not authorized by the Suooessiye 
power, used to be simply inefEectual, and the property appomtmente. 
devolved as unappointed. Considerable difficulty was 
felt when there had been several separate appointments to 
members of the class, and the eventual result was that 
some of the objects were omitted, as to how far the earlier 
appointments might stand, notwithstanding the failure of 
the later appointments to satisfy the requirements of the 
power. It has been held that one bad appointment did 
not vitiate the others ($'). As a rule, however, it was 
difficult to separate the leist gift, because it happened to be 
last, and if the last gift, even though of residue, finally 
omitted some object of the power, all the gifts were liable 
to fail alike (r). But now, as to powers executed after 
the 30th July, 1874 («), these questions cannot, it seems, 
arise, all powers being in effect treated as exclusive by 
that act. 

A power of appointment by will only may, perhaps, as Power to ap- 
a general rule, be said to imply inability on the part of the ^"^* ^ ^ ' 
donee to anticipate his discretion of appointment, by 
attempting to make a will of an irrevocable character. 
Such, at all events, is the case where the objects who take 
in default of appointment are a fixed class, such as children, 
. or the like, in which case the donee of the power is in a 
quasi-fiduciary position to certain ascertained persons, and 

(o) Minchin v. Minehin^ 3 Ir. Ch. (r) Bulteel y. Flummery ubi sup., 

"Rep. 167. reversing the deoision of Malins, 

(p) Be Stone, Ir. Rep., 3 Eq. V.-C, L. R., 8 Eq. 685. See aUo 

621. White v. Wilson, 1 Drew. 298 ; and 

{q) Rowley v. Rowley, Kay, 242. Wilsonv. Figgott, 2 Ves. 361. 
And see Toung v. Lord Waterpark, («) 37 & 38 Vict. c. 37. 

13 Sim. 199, 202. 
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cannot in any waj fetter or anticipate hifi discretion, 
which he must keep open till his death ; but where there is 
a power to appoint generally, with remainder to the exe- 
cutors and administrators of the donee of the power, the 
latter is considered as being in fact absolutely entitled to 
How far ' the property (^), And it is probable that where the re^ 
^^valent^' maindermen are fixed, and are all able and willing to 
ownerBhip. jqJj^^ they and the donee of the power will similarly be 
considered to be jointly absolutely entitled; and if the 
donee of the power were to attempt to defeat by a subse- 
quent exercise of the power a previous assurance made by 
h\vt\ and them, under such circumstances it seems that the 
later appointee would take only subject to such previous 
assurance (u). 

{t) Page y. Soper^ 11 Ha. 324; powers generally. 

Devall V. Dickens^ there cited. And («) In re Survey* s Eatatey L. R., 

see Sugden on Powers and FarweU 13 0. D. 221, 222 ; 49 L. J., Ch. 

on Powers on this point, and on 3 ; 28 W. B. 73. 
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THE POWER OF SALE. 



Since the pajssing of the Settled Land Act, 1882 (a), much 
of the old law as regards the usual power of sale over trust 
estates given to the trustees has become, or will gradually 
become, unimportant. 

Previously to the Act of 1882 the power of sale in a How far re- 
settlement of real property was generally made exercise- ^^J'^J^ 
able with the consent of the tenant for life. Like any contemplated, 
power of sale or variation of investment, it was not to be 
exercised wantonly ; and it has been suggested that a pur- 
chaser might be entitled to require evidence on a sale 
under such a power that the trustees have in contemplation 
re-investment in some particular real investment, as other- 
wise the tenant for life might be influenced by the larger 
interest afforded if the proceeds were allowed to remain un- 
invested in land, and so desire a sale when not for the benefit 
of the whole inheritance. On this ground Lord Eldon 
said {b) : "In a trust of this nature the most improvident 
course that can be adopted is to intrust the tenant for life 
with the execution of such a power, for it is generally the 
interest of the tenant for life to convert the estate abso- 
lutely into money, either with a view to sell another estate 
to his family, or for the ordinary purpose of getting a 
better income during his life." 

In the same case Lord Eldon suggests that a particular Mortioek y. 
investment in realty ought to be contemplated upon any ■^•'^^• 
sale, and, after stating that the expression " at a reason- 

(a) 46 & 46 Vict. c. 38. See {b) See Mwtlock v. Butler, 10 

infra, p. 189. And Bee Appendix Yes. 308. 
of Statutes. 
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Not neoessary 
to inquire as 
to re-invest- 
ment. 



Tenant for 
life may buy 
on sale. 



able prioe " in Buoh a power means what appears saoh after 
due consideration, goes on to say : " The object of the sale 
mnst be to invest the money in the purchase of another 
estate to be settled to the same uses, and they (the pur- 
chasers) are not to be satisfied with probability upon that, 
but it ought to be with reference to an object at that time 
supposed practicable ; or, at least, the court would expect 
some strong purpose of family prudence justifying the 
conversion if it is likely to continue money " (c). 

Lord Oranworth's Act expressly negatives the necessity 
of inquiry as to any contemplated re-investment on the 
part of a purchaser on a sale made imder that act {d)f and 
the insertion of this clause seemed to lend colour to the 
theory, that otherwise the purchasers would have been 
entitled to inquire if the vendors had a particular re- 
investment in contemplation {e). 

It is, however, considered in practice, and it is so laid 
down in text-books of authority (/), that a purchaser is not 
bound or even entitled to make such inquiry from trustees 
who are his vendors. There can, indeed, be no doubt that 
such an inquiry is unusual, and would probably be held 
not enforceable. It does not, however, appear clear how 
there can be (as suggested by Lord Eldon in such a 
case) a question between the trustee and cestui que trust, 
80 as to give the latter a remedy against tiie former with- 
out affecting the title of the purchaser. 

A tenant for life, whose consent on a sale is required, 
may yet buy the property. The law is quite settled, that 
when a power of sale is given to trustees, to be exercised at 
the request or with the consent of the tenant for life, the 
trustees may sell to him as they might to anyone else. 
Lord St. Leonards, in the third edition of his Vendors and 
Purchasers, published in 1826, treats the question which 



(e) 10 Ves. 309. 

Id) 23 & 24 Vict. c. 165, s. 2. 

(e) The importance of the ques- 
tion is much narrowed hj the Act 
referred to, as it supplements aU 



powers in deeds made since 28th 
August, 1860, unless negatived. 

(/) See (among others) Day. 
Prec. 3rd ed. yol. 3, pt. 1, p. 564. 
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had formerly been considered one as Ixaving been set at 
rest by Howard v. Ducane (g), and refers to the refusal of 
the House of Lords to pass a bill for confirming such sales, 
on the ground that, by so doing, they would have thrown 
a doubt upon the law. The ground of the rule is, that the 
power of consenting to or requesting any exercise of the 
power of sale is given to the tenant for life for his own 
beneat, and that he ib not in a fiduciary position as to it. 
He has, therefore, the same right to buy from the trustees 
that anyone else has (h). 

Possibly, however, or even probably, a tenant for life 
purchasing part of the settled property might not be in 
the same position as a stranger as to the obligation to 
communicate what he knows. Having, by reason of his 
peculiar opportunities of obtaining information, he may 
be under some obligation to communicate circumstances 
which he knows, and which he knows the trustees do not 
know {i). 

The circumstance that a settled estate is reversionary Beyersionaiy 
does not prevent its being sold under a general power of ^jj*®™*^^ 
sale contained in the settlement, although the rights of the 
tenant for life are thereby accelerated to the prejudice of 
the remainderman {k). 

A power to charge estates, however, cannot be accele- 
rated and exercised by a second tenant for life upon the 
first tenant for life surrendering his life estate to him, for 
if the second tenant for life was to die in the lifetime of 
the first tenant for life, charges might have so been made 
which, under the words of the settlement, ought never to 
have been created {I). 

Powers of sale or exchange, however, attached to a 
second estate for life may be accelerated by the surrender 

(a) T,& R. 81. Clark v. Seymour, 7 Sim. 67 ; Giles 

(A) Per James, L. J., in Biecan^ t. Homee, 16 Sim. 369. 
son y. Talbot^ L. B., 6 Gh. App. (Q Tmell y. Tyesen, ubi tup. 

37 ; 24 L. T. 49 ; 19 W. B. 138. p. 244. And the same is the case 

(i) Per James, L. J., ibid, as to acoelerating powers of leasing. 

(k) TrueUy.Tyesen, 21 Beay. 441 ; See Coxe y. Day, 13 East, 118. 
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Power kept 
aliye on re- 
settlement. 



of the previous life estate, as they do not diminish the 
inheritance (m). 

On re-settlements of estates by father and son, or the like, 
it is usual, while conferring new powers, yet to keep alive 
the old powers of sale, and the like, which may have been 
attached to previous life estates, and an " overreaching 
clause " is usually inserted for the purpose, otherwise the 
estate may be clogged with family charges paramount to 
the new powers of sale (w). 

Where a power of sale is confined to the life-tenancy it 
is paramoimt to an estate tail in remainder, and the fact 
that the life-tenant joins as protector to bar the estate in 
tail does not amount to a contra^ct on his part not to concur 
in a sale(o). 

And a power to consent to a sale, which was antecedent 
to an estate tail, was held to be undisturbed after a re- 
covery suffered under the old law (p). 

It is presumed that a power of sale, or of consenting to 
a sale, will usually continue to be given to the trustees in 
marriage settlements ; if not, in order that there may be 
trustees who can receive notice under the Settled Land 
Act, 1882 (q), of the intention of sale by the tenants for 
life, it will be necessary expressly to nominate the trustees 
of the settlement to be trustees thereof for the purposes of 
this act. The scope and effect of the act, however, as to 
the powers of trustees for sale for the future, and how far 
they are capable of co-existing with the statutory power of 
sale conferred on all tenants for life, requires, and is re- 
ceiving, the interpretation of judicial decision (r). 



(m) Blackwood v. BorroweSf 4 Dr. 
ftWar. 222. But query, if this be so 
as to sales of reyersionarj property. 

{n) Dav. Prec. vol. 3, pt. 2, 
pp. 1062, 1063, 1238. The suffer- 
ing of a recoyery under the old 
law might have destroyed aU an- 
terior powers, unless care were 
taken to preserve them, but in a 
re-settlement where an estate tail is 
barred under the Fines and Re- 



coveries Act, it seems that estates 
and powers anterior to the estate 
tail would not be destroyed. 

(o) mil V. Fritchard, Kay, 394. 
Secus, if such a contract be made, 
see Evans v. Jones, K&y, 29. 

{p) Roper V. MallifaXy 8 Taunt. 
845. 

(q) 45 & 46 Vict. c. 38. 

(r) Taylor v. Foneia, L. R., 25 
C. D. 646. 
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The Settled Land Act, 1882 (a), has revolutionized the Settled Land 
system of the sale of settled land, and it is doubtful how ^^ ^^^^' 
far decisions on eases ocourring previously will be applicable 
to cases coming within the purview of the act. The act 
gives definitions of the terms settlement, and of settled 
interests (5), and land is to be considered settled or not 
according to the state of facts at the time of the settlement 
taking effect (c). It also defines tenants for life, who, for 
the purposes of the act, are the persons beneficially entitled, 
who may be persons with concurrent interests (d) ; and it 
defines the meaning of the terms land, rent, and posses- 
sion (<?). By sect. 3 (/) an absolute power of sale is given 
to every tenant for life of the settled land, except as to 
the mansion and park(^). The sale money is to be 
invested in accordance with the terms of the settlement, or 
in the ordinary investments permitted to trustees, including 
the debentures of railway companies which have paid 
dividend on their ordinary stock for ten years previously, 
or in payment of charges or otherwise for the benefit of 
the inheritance (A). The sale money is to be paid to the 
trustees of the settlement or into court (t). If there are 
no trustees with a power of sale, trustees are to be appointed 
by the court (k) ; and before making any sale the tenant 
for life must give notice to the trustees (/). And the 
tenant for life is to be considered a trustee for all persons 
interested in exercising any power under this act (m). 

Powers of sale are liable to determine when the settle- Property 

* * ftt home ' ' 

ment has come to an end and the settled property has 
become, as it is termed, ^'at home." As regards undivided 
shares, however, it seems that the fact that some of the 

(a) 45 & 46 Vict. c. 38. See (A) Sect. 21. 
Appendix. («) Sect. 22. 

(b) Ibid. 8. 2, 8ub-BS. 1—4. [k) Sect. 38. See Wheelwright v. 

(c) Sub-8. 4. Walker, 23 C. D. 762 ; 62 L. J., Ch. 
{d) Sub-8S. 6, 6. See InreJanea's 274 ; 48 L. T. 70 ; 31 W. E. 363. 

£staU, W. N. 1883, p. 103. (I) Sect. 46. See WheelwrightY, 

(e) Sub-8. 6. Walker, ubi sup, 

[/) Ibid. 8. 3. (m) Sect. 63. 
' j) Sect. 16. 
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shares belong absolutely beneficially to persons aui Juris is 
not sufficient to determine the power, and as long as there 
is a settled estate in any part of the property subverting 
the power remains in existence (n), and this may be the 
ease even if all the beneficiaries are 8ui Juris if it be 
according to the intention of the settlement, and the power 
do not offend against the rule as to perpetuities (o) ; or in 
cases where it is exercised within a reasonable time for the 
purpose of the division of the property (p). 
Partition. Trustees, though they have a power of sale, have not, 

unless it is expressly given to them, a power of partition ; 
and in the absence of a specific power to concur in a parti- 
tion, a deed of partition made by the trustees is not valid 
against their beneficiaries (q) . Powers of partition are such 
powers as would be inserted in a settlement which is directed 
to contain usual provisions (r). A sale will generally now 
be made in a partition action instead of a partition, where 
it is desired by beneficiaries interested to the extent of a 
moiety (s). 

It may not here be out of place to add a few remarks as 
to the power of trustees to make leases, a lease being indeed 
a kind of limited sale. Independently of statute, trustees 
have no power to lease, except from year to year. In one 
case, indeed, where a testator devised lands to trustees 
upon trust out of the rents and profits to pay two annuities, 
and, subject thereto, to permit A., and after him his wife, 
to receive the rents and profits during their respective lives, 
and after the death of the survivor he devised the lands to 
their children, it was held by Sir J. Leach, M.E., that the 
trustees could grant a valid lease for ten years, though it 
was unsuccessfully contended that it was their duty to let 

(ft) In re BroumU Settlement, L. 429 ; 60 L. J., Oh. 839 ; ib L. T. 

B., 10 Eq. 349 ; 39 L. J., Gh. 846 ; 234 ; 29 W. B. 876. 

18 W. B. 946. (s) Braeeey y. Chahnertf 4 Be Q., 
(o) In re CotUmU Trustees, L. B., M. & Qt. 628. 

19 G. D. 624 ; 61 li. J., Gh. 614 ; (r) Sai v. HiU, 6 Sim. 1^6, 146. 
46 li. T. 813 ; 30 W. B. 610. And see mU, p. 16. 

{p) Peters t. Lewes and East («) Taykr y. Amitt, 1 Buss. & 
Orinstead Mail, Co,, L. B., 18 C. D. My. 601. 
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the lands only from year to year, and that the lease was 
binding only on those of the cestuis que trustent who had 
consented (s). This case, however, would probably not 
now be considered good law, and (independently of enabling 
statutes), it would seem that the court cannot, even if it be 
of opinion that it is beneficial for infants, grant a mining 
lease (^), nor yet a building or other lease (u). There is, 
however, a considerable dijBEerence between a mining and a 
building lease, the one involving an addition, the other an 
abstraction, from the property (a;), and in an old case a 
building lease for sixty years was granted independently 
of any statute (y). 

Now, under the Settled Estates Act, 1877 (s), persons 
with limited interests under settlements have large powers 
of leasing, with or without application to the court, accord- 
ing to the circumstances. 

Under the Settled Land Act, 1882 (a), extensive powers 
of leasing are given to the tenants for life. 

The statute lastly referred to (the various clauses of 
settled estates, which have already been the subject of 
frequent judicial decisions), is printed in the Appendix of 
Statutes hereto (6). 

{a) See note («), supra. {z) 40 & 41 Vict. o. 18. See 

{t) Wood Y. Fattison, 10 Beav. Appendix. 

641, 644. (a) 46 & 46 Vict. c. 38. See 

(») In re Shaw's Trusts^ L. K., Appendix. 

12 Eq. 124 ; 26 L. T. 22 ; 19 W. E. {b) As to the clauses proper to be 

1026. inserted in the powers of leasing 

(x) Per Lord Langdale, M. K., contained in settlements of recJ. 

in Wood y. Fattison^ ubi sup, property, and the construction put 

(y) Cecil Y. Lord Salisbury, 2 upon the usual clauses, see Day. 

Vem. 226. Ptec. yoI. 3, pt. 1, pp. 479—643; 

Prideauz, S. G. 
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CHAPTER XXVn. 

POWERS OF MAINTENANCE. 

Originally, by virtue of Lord Cranworth's Act (a), and now 
by the Conveyancing Act, 1881 («), the insertion of clauses 
providing for the maintenance and accumulation, as regards 
the shares of infants entitled under marriage settlements, 
have been rendered unnecessary, and their insertion has now 
Old law. become unusual. Previously to Lord Cranworth's Act, in 
the absence of express provision, the courts had extended 
indulgence in this respect in favour of infants, for whom a 
provision had been made, on the contingency of their 
attaining twenty-one years, by a parent or a person standing 
in loco parentis (6), but this indulgence was not extended to 
other infants. The courts proceeded on the principle, that 
in cases where the person making the provision was a 
parent, or stood in loco parentis, the attaining twenty-one 
years was put in simply to fix the time of payment, and 
not to deprive the child of the benefit in the meantime, and 
accordingly it gave the income by way of maintenance. 
Maintenance Notwithstanding the doubts of conveyancers, who seemed 
vested ku»me. to have done their best to repeal the act (c) , trustees were held 

entitled, under the 23 & 24 Vict. c. 145, to apply, for main- 
tenance, the income of property held on trust for the infant 
contingently on his attaining the age of twenty-one years, 
though the income had not vested in him, in cases where, 

(a) 23 & 24 Vict. c. 146, s. 26. Atk. 430 ; Broum y. TemperUy, 3 
For tlie provisions on this point in Russ. 263. 

this act, the provisions of the (c) Per Jessel, M. B., in In re 

44 & 45 Vict. c. 41, s. 43, are now Cotton^ L. B., 1 0. D. 232 ; 46 

substituted. See Appendix of L. J., Gh. 201 ; 33 L. T. 720 ; 24 

Statutes. W. B. 243. And see Lewin on 

(b) Chambers v. Goldmn, 11 Yes. Trusts, 6th ed. p. 49 ; Day. Preo. 
1. See Ifiehohon y. Northeote, 3 3rd ed. yol. 3, p. 177. 
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if the infant attained the age of twenty-one years, he would 
get both the capital and the income. So, where a fund 
was bequeathed upon trust for all the children of A. who 
should attain twenty-one years in equal shares, and if there 
should be but one such child, then for that child, and A. 
died leaving one infant child, it was held that the fund 
might be applied in the maintenance of the child (d). 

Though a liberal construction was put on the statute 
above referred to, and the courts were inclined to make 
whatever orders were possible for the maintenance of in- 
fants, yet section 26 thereof did not apply to a case where 
the infant, on attaining twenty-one years, would not be 
entitled to the interest on his legacy up to the time of pay- 
ment. Thus, where a testator declared that his personal in re George, 
estate should be held upon trust, and out of the annual pro- 
duce to raise for every daughter who should be under age 
and immarried the yearly sum of 60/. for maintenance and 
education, and to accumulate the surplus income as part of 
his residuary estate, and he bequeathed to each daughter a 
legacy of 4,000/. if and when they shoidd attain the age 
of twenty-one or be married, and gave his residuary estate 
to his son, it was held that the legacies to the daughters 
did not carry interest until the time of payment, and that 
the court had no power, under the 26th section of 23 & 24 
Vict. c. 145, to apply any part of the income of the expectant 
legacies to the maintenance of the daughters (e). 

As has been already pointed out, recent legislation has 
generally rendered unnecessary the insertion in settlements 
of the maintenance and accumulation clauses, at all events 
where the children's interests become vested on their attain- 
ing twenty-one years or sooner. Hotchpot and advance- 

{d) In re Cotton^ uH sup, oorreBponding seotion of the Con- 

(e) In re George, L. R., 5 0. D. veyancmg Act, 1881 (44 & 45 Vict. 

837 ; 47 L. J., Ch. 118 ; 26 W. R. c. 41, s. 43), the law is now altered 

66. See Hearle v. Greenbank, 3 in this respect. Per Kay, J., in 

Atk. 716; WynchY, Wynch, 1 Cox, In re Judkin'a Trusts, 32 W. R. 

333 ; miis v. HUis, 1 Sch. & Lef. 1. 407. 
It is to be noticed that under the 

«. O 
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Two funds. 



Past main- 
tenanoe. 



ment clauseSy nevertheless, where, as is usually the case, 
the object of these proYisions is desired, have still to be 
inserted (/). 

Where there are two funds out of which an infant may 
be maintained, the court will give it out of that fund out 
of which it is most to the benefit of the infant that it 
should be given {g). 

The power of maintenance given by sect. 26 of Lord 
Granworth's Act (A) stopped short at minority, and does 
not apply to the interval between that period and a later 
period fixed for vesting {i) ; but it seems that the court in 
administration would have power to allow maintenance 
during the interval, though the trustees could not do it out 
of court {k). However, it seems that both sect. 26 of Lord 
Cranworth's Act and sect. 43 of the Conveyancing Act, 
1881, are applicable only to cases where infants are to 
become entitled at twenty-one or previously, and in other 
cases the whole income goes to the residuary legatee (/). 

The court in an action has power to control the dis- 
cretion of trustees and allow maintenance, both past and 
present, though they are unwilling to make such allow- 
ance {m) ; and it had also power on petition to order main- 
tenance to be paid to the father, instead of to the mother, 
of infants, though the latter course was directed in the 
trust (w). 

Past maintenance wiU often be allowed out of the accu- 
mulation of income in caslBS where, if the application had 
been made earlier, the court would properly have allowed 



(/) See BuprUf p. 153. 

Q) Martin v. Martin^ L. B., 1 
Eq. 369 ; 14 L. T. 129 ; 36 L. J., 
Gh. 602 ; 14 W. B. 421 ; Chambers 
V. Qoldtoin, 11 Ves. 1. 

(h) 23 & 24 YioL 0. 145. 

(») In re Breeds WiU, L. B., 1 
0. D. 226; 24 W. B. 200; 46 
L. J., Oh. 191. 

(h) Ibid., per Jessel, M. B. 

(l) Per K^ay, J., in InreJudkin^s 
Tntst8y 32 W. B. 407. In cases 



where the yesiing is postponed 
beyond twenty-one years, main- 
tenance! education and aconmnla- 
tion dauses will stiU be required. 

(m) In reHodgesy Davey y. Ward^ 
L. B., 7 0. D. 754 ; 47 L. J., Ch. 
335; 26 W. B. 390. But see 
eeeua in conyerse case Brophy y. 
BeUamy, L. B., 8 Gh. 798. 

(n) In re Boper'a Trusts, L. B., 
11 C. D. 272 ; 40 L. T. 97 ; 27 
W. B. 408. 
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it (o) ; and a parent may be allowed past maintenance 
without reference to his own ability to have provided such 
maintenance (p). And the court has power to charge 
reversionary interest of an infant with monies required for 
their maintenance ; and a charge for the purpose on the 
reversionary interests of infants, notwithstanding that they 
might never vest in them, wajs allowed, provision being 
made by means of insurance for the replacing of the fund 
if the infants died imder age (q). Where, however, there 
was a discretionary trust to apply infants' income for their 
maintenance, and it was so applied as a matter of course, 
without the exercise of any discretion, the parent had to 
refund the money. 

Where property is given to children (as is usual) not to Accruer, 
vest till they attain twenty-one or, if daughters, marry, it 
is proper to add a clause to provide that the portion of a 
child dying previously shall accrue to the survivors (r) ; 
and from this practice of conveyancers an argument has 
been deduced, that in the absence of such provision in 
usual cases the children attaining twenty-one will not take 
the whole fund. 

However, where in a marriage settlement funds were 
settled upon the wife for life, with remainder to the children 
in equal shares, '^ to be a vested interest at their ages of 
twenty-one years," with a gift over to the husband in the 
event of all dying under twenty-one, and a reversion to the 
settlor in the event of there being no child bom, but no 
clause of survivorship or accruer as to children dying imder 
twenty-one, and there were five children, of whom four 
attained twenty-one and the fifth died an infant, it was 



A 



Broum v. Smith, L. R., 10 {q) Wilson v. Turner, L. R., 23 

377 ; 48 L. J., Ch. 694 ; 40 0. D. 621 ; 62 L. J., Oh. 496 ; 48 

L. T. 374 ; 27 W. R. 688. But L. T. 396 ; 31 "W. R. 93 ; De WiiU 

cf . In re Kerrison's Trusts, L. R., 12 y. Palin, L. R., 14 Eq. 260 ; 26 

Eq. 422 ; 40 L. J., Ch. 637 ; 26 L. T. 826 ; 20 W. R. 868, and 

L. T. 67 ; 19 W. R. 967. JRinff v. Jarman there cited. 

(p) Ransome t. Burgess, L. R., 3 (r) For the form of such a clause, 

Eq. 773; 36 L. J., Ch. 84; 16 see Dav. Prec. 3rd ed. vol. 3, pt. 2, 

W. R. 189. pp. 933, 968. 

o2 
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held that the whole fund vested in the four children («). 
In this ease Lord Bomillj, M. B., was of opinion that the 
trust was a trust for a class, namely, the children of the 
marriage who attained twenty-one, according to a sound 
rule of construction, and that the whole fund was therefore 
divisible among the four children. 

(«) In re CoUeya" Trusts, L. B., 1 Eq. 496 ; 14 W. B. 628. And see 
Sussel y. Buchanan, 7 Sim. 628. 
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CHAPTEE XXVIII. 



THE INVESTMENT CLAUSE. 



Previously to the passing of various and comparatively 
recent acts on the subject, trustees could only safely allow 
trust monies to be invested in the public funds or upon 
real securities in England or Wales {a). 

Now, by virtue of various statutes, which will be briefly Investments 
referred to, trustees are enabled to invest safely upon a ^^^^ ^^ 
number of securities, including the public funds and 
government securities of the United Kingdom, freehold 
and copyhold securities in England, Wales, or Ireland, 
the new and old East India Stocks, the stocks of the Banks 
of England and Ireland, and securities coming under the 
description of "securities, the interest of which is guaranteed 
by parliament," under the statute 30 & 31 Vict. c. 132 {h) ; 
and they are also in certain circumstances at liberty to in- 
vest on the debentures or debenture stock of railways in 
England (c). 

In the numerous cases where statutory powers of sale Wliat are 
and the like have been given by the legislature, there has con^r 'Tf ^^ 
been a great conflict of authority whether the proceeds are court, 
to be considered as " money under the control of the court" 
as regards investment within the meaning of the different 
enabling statutes, or whether such proceeds must be in- 
vested according to the old rules. The most recent oases 
on this point appear to decide against the more liberal 

(a) As a fact, when f nnds are in vestment was allowed. And see 

possession of the court, it wiU lean infray p. 204. 
strongly against investment on {b) See infra, p. 199. 

mortgage. See, however. Ex parte (c) Under the Settled Land Act, 

The Bean and Canons of Manchester y 1882, as to monies arising under 

10 Jur. 1091, where such an in- that act. 
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view of the matter {d) ; but it is probable that in future 
legislation it will be specially provided that funds derived 
in this manner may be invested in the same manner as 
funds strictly under the control of the court (e). 

By comparatively recent legislation trustees may invest 
in certain further securities besides those originally autho- 
rized by the rules of the court. It is needless to add that 
these securities are such as have been considered practically 
to be completely safe, and that consequently they produce 
only a small excess of income over the investments pre- 
22 & 23 Vict, viously allowed. The 22 & 23 Vict, c 35 (/), provides, 
®' ^^' that where a trustee, executor or administrator shall not by 

some instrument creating his trust be expressly forbidden 
to invest any trust fund on real securities in any part of 
the United Kingdom, or on the stock of the Bank of 
England or Ireland or on East India Stock, it shall be 
lawful for such trustee, executor or administrator to invest 
such trust fund on such securities or stock, and that he 
shall not be liable on that account as for a breach of trust, 
provided that such investment shall in other respects be 
reasonable and proper. 
India Stock. By virtue of Lord St. Leonards' Act, 1860 (^), and 
the General Order made in pursuance thereof on the 
1st February, 1861, cash imder the control of the court 
may be invested in Bank Stock, East India Stock, Ex- 
chequer Bills and 21, lOs. per Cent. Annuities, and upon 
mortgage of freehold and copyhold estates respectively in 
England and Wales, as well as in Consolidated 3/. per 
Cent. Annuities, Eeduced 3/. per Cent. Annuities and New 
3/. per Cent. Annuities. Another, but less wide power of 
investment, the details of which it does not appear neces- 

(cf) See, amongst other cases, In In re Boyd (cited in In re Tciddy)^ 

re Southwold RaiL Co.'sBiU, L. R., L. R., 16 Eq. 332 ; 43 L. J., Ch. 

1 0. D. 697 ; 45 L. J., Ch. 800 ; 191 ; 29 L. T. 243. 

24 "W. R. 367 ; In re Fryer's Settle- (e) This is so in the Settled 

mentj L. R., 20 Eq. 468 (Lands Estates Act, 1877. 

CSlauses Consolidation Act) ; 45 L. (/) Sometimes called Lord St. 

J., Ch. 96 ; Langmead y. Coekerton Leonards* Act, 1859. 

(Partition Act), W. N. 1877, p. 43; (^) 23 &24 Vict. c. 38, s. 10. 
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saiy here to state, is given by a different act of the same 
session (^). 

By the 30 & 31 Vict. c. 132, it is provided that India 
Stock created subsequently to the year 1859 shall be con- 
sidered as included in the 22 & 23 Vict. o. 25 («'). 

By the 30 & 31 Vict. o. 132 {k), it is provided that it 
shall be lawful for trustees to invest in any securities the 
interest of which is guaranteed by parliament, to the same 
extent and in the same manner as they may invest in real 
securities (/). 

By the Metropolitan Board of Works (Loans) Act, 
1871, it is enacted that persons entitled to invest money 
in public stocks or funds or other government securities 
may, unless forbidden by the instrument under which 
they act, whether prior in date to that act or not, 
invest the same in the consolidated stock thereby autho- 
rized. 

Besides the general powers given by statute to trustees 
who have no express powers of investment, there have 
also been conferred by statute certain further powers upon 
those who are allowed by their trust deed usual powers of 
investment. 

By the Improvement of Land Act, 1864 (w), trustees Ghargesnnder 
who have authority to invest money in land are empowered ^Y^^^^. 
to invest money upon the charges executed under that 
act. 

By the Mortgage Securities Act, 1865 (w), it is enacted 
that where trustees have a general power to invest in or 
upon the security of shares, stocks, mortgages, bonds or 
debentures of companies incorporated by or acting under 



(h) 23 & 24 Vict. c. 145, s. 26 
(Lord Granworth's Act). 

(t) Indian railway debentnres, 
the principal and interest of which 
is guaranteed by the Indian Grovem- 
ment, are not within the statute. 
Green v. Anull, W. N. 1867, 
p. 305. 

{k) Sect. 2. 



(t) It is thought that the Cana- 
dian 41. per cent, guaranteed loan, 
and the Turkish 4L per cent, 
g^uaranteed loan, both of which 
produce a considerably larger in- 
come than Consols, are within this 
section. 

(m) 27&28yict. 114, s. 60. 

(ft) 28 & 29 Vict. c. 78, s. 40. 
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Bailwaj 

debenture 

stock. 



Jn re Wedder^ 
burn's Trusts, 



the anthority of an act of parliament, they may inyest in 
the mortgage debentures issned under that act (o). 

By the Debentnre Stock Act, 1871 (j>), it is enacted as 
follows : " Where a power has before the passing of this 
act, or shall at any time hereafter be giren to trostees to 
invest trust funds in the mortgages or bonds of a railway 
company or of any other description of company, snch 
power shall, unless the contrary is expressed in the instru- 
ment creating the power, be deemed to include a power to 
invest such funds in the debenture stock of a railway com- 
pany or such other company as aforesaid, and an investment 
of trust funds in debenture stock may be made accord- 
ingly," and the expression "trustees" is to apply to all 
persons in a fiduciary character (q). 

The statutory power of the court as to investment con- 
ferred by the 23 & 24 Vict. c. 38, was held to apply to 
money paid into court under an act of parliament which 
contained an express provision as to the mode of invest- 
ment (r). 

The Act of 1869 («) provided that trustees might, as we 
have seen, invest in certain securities in cases where they 
should not by the instrument creating the trust be ex- 
pressly forbidden to do so ; but the act of the following 
year, which provides that trustees may invest in the stocks 
in which cash under the control of the court may be 
invested, contained no such exception; and it has been 
held that, inasmuch as the latter statutory power is with- 
out any exceptions, trustees may invest trust monies in 
any stocks in which cash under the control of the court 
may be invested, notwithstanding a prohibition in the 
settlement (^). 



(o) This act has been varied by 
the Mortgfage Debenture Act, 
1870. 

{p) 34 Vict. c. 27. 

(q) Trustees have also powers to 
invest, under the Public Money 
Drainage Act (9 & 10 Vict. c. 101, 
s. 37), on charges under Improve- 
ment of Land Act (27 & 28 Vict. 



c. 114, 88. 60, 61), in stock of 
Metropolitan Board of VTorks (34 
& 36 Vict. 0. 47, s. 13), and in 
securities of Isle of Man Govern- 
ment (43 & 44 Vict. c. 8, s. 7). 

(r) In re Birmingham Bluecoat 
School, L. R., 1 Eq. 633. 

(«) 22 & 23 Vict. c. 36. 

{t) In re Wedderbum*s Trusts, 



THE INVESTMENT CLAUSE. 



201 



It is desirable that a discretion given to trustees as to 
investment should be expressly continued to the trustees 
for the time being, as otherwise it may be considered to 
amount to a personal confidence in particular persons, or, 
at all events, not to be exerciseable by a siugle trustee ; 
a discretion given to two particular persons may not con- 
tinue in their successors (w). 

It is not always right for trustees to transfer funds Change of 
already properly invested into other securities, though the ^t^^i^s 
latter are allowable by the court. It was held in In re justified. 
Warde (x), where the entire trust fund was already in- 
vested in Bank Annuities and the trustees had no ex- 
press power to vary investments, that sect. 32 of Lord 
St. Leonards' Act, 1869 (y), did not apply. 

The court will not, in the absence of special circum- 
stances making an increase of the income of the tenant 
for life beneficial to the remainderman, in the exercise of 
its discretion authorize a transfer of a trust fund from 
Consols to another security authorized by the general 
orders of the court, where such a transfer is likely to cause 
an ultimate diminution of the capital. So where a tenant 
for life petitioned to have a sum of Consols transferred into 
East India Stock, a redeemable stock and then considerably 
above par, the change was not allowed (2). 

But it seems that it may be otherwise if the court be Inyestment at 
not called upon to interfere, and that a trustee may safely *^^® P"* 
invest in any of the securities authorized by the general 
orders of the court, without incurring liability where 
they use their bond fide and unfettered discretion as to 
what they consider best for all parties {a). 



L. R, 9 C. D. 112 ; 47 L. J., Ch. 
743 ; 38 L. T. 904 ; 27 W. R. 53. 

(u) Zambaco y. Cassavetti, L. B., 
11 Eq. 446, per Romilly, M. R. 

(ar) 2 J. & H. 19l/per Lord 
Hatherlej, thenV.-C. Wood. 

(y) 22 & 23 Vict. c. 36. 

(z) Cockbum v. Feel, De G., F. & 
J. 170, per Turner, L. J. 



(a) Mume v. Biehardaon, 4 De G., 
F. & J. 32. See also £e MilW 
Will, 27 Beav. 679 ; JRe Simpson's 
TrustSf I Joh. & H. 90 ; Equitable 
Reversionary Society v. Fuller^ ibid. 
379; Dodson v. Samuel, 8 W. R. 
269 ; £e FromowU Estate, 8 W. R. 
272; Cohen \. Jraley,9W.'R.m ; 
Bishop V. Bishopf 9 W. R. 649. 
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Securities to 
bearer. 



Uttual latitude 
of investment. 



However, the effect of the oases seems to be that, as 
regards investments authorized by standing orders of the 
court, trustees are much in the same position as to their 
discretion as they would be in if the same investments 
were authorized in their particular trust deed, and it is to 
be noted that the rule of the court does not permit trustees 
in the exercise of their discretion in the selection of in- 
vestments to select such as are of a perishable or wasting 
nature (b). 

Unless the wording of the investment clause in terms 
permit, trustees should not invest in securities payable to 
bearer, although they may be of a character otherwise 
authorized by the trust. A form directing investment 
" in the name or names of the trustee or trustees," will 
not allow such investment ; but the words " or under the 
legal control," are sometimes added expressly to allow of 
such investment (c) ; but the addition of such words is 
of doubtful policy, owing to the facilities for fraud which 
may thereby be given (d) ; and sometimes, as a matter of 
caution, words expressly negativing such a dealing with 
the trust funds are added (e). 

Various restrictions have been added in the acts, giving 
statutory powers of investments, upon the powers of trustees 
to hold stock certificates to bearer (/). 

The latitude of investment allowed by the powers in- 
serted in modem settlements, varies almost indefinitely in 
extent. In the case of a large property, where an invest- 
ment at a small rate of interest will produce a sufficient 
income, something like the limit allowed by the rules of 
the Chancery Division of the court is not unfrequently 



Sed quaere whether trustees would 
be safe except in yery special pir- 
cumstances in investing in redeem- 
able securities at a price above par. 

{b) PerRomiUy,M.R.,in^tWay 
V. Sandysy L. R., 7 Eq. 467; 17 
W. R. 603. 

(c) Dav. Prec, vol. 3, pt. 2, 
p. 211. 

(<f) Ibid,, vol. 3, pt. 1, p. 63. 



i: 



ie) Ibid. 

If) See 33 & 34 Vict. c. 71, s. 29 
et seq. (as to the public funds) ; 
26 & 27 Vict. c. 73, s. 4 (India 
Stock) ; 38 & 39 Vict. c. 83, s. 21 
(stocks issued by local authority) ; 
40 & 41 Vict. o. 69, s. 12 (colonial 
stocks) ; 43 & 44 Vict. o. 8, s. 7 
(Isle of Man Stock). 
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adopted. As a rule, however, a larger liberty is permitted, 
extending to investment in the preference shares or higher 
seonrities of railways, public bodies and municipal corpora- 
tions in Grreat Britain or in India ( g) ; and it is thought 
that fairly large powers of investment are now thought con- 
venient, notwithstanding a supposed reluctance on the part 
of intending trustees to act in trusts where they must 
exercise a discretion which may be troublesome as to the 
mode of investment {h). 

It is usually the duty of trustees to convert wasting or Wasting 
perishable securities into securities of a permanent nature, ®®<""^*i«*' 
the presumption being that the interests of all beneficiaries 
should be equally regarded, and the effect of non-conversion 
of wasting or perishable securities being generally to favour 
the tenant for life or other first taker at the expense of the 
successors. The rule, which is well ascertained, is laid 
down by Lord Eldon in the weU-known case of Howe v. 
Lord Dartmouth (i). 

The rule may, however, be varied by the special circum- 
stances of the case, and by the express or implied directions 
of the instrument creating the trust ; and questions of 
nicety often arise as to how far the provisions of the 
instrument, in the case of powers being given to retain 
existing investments and the like, do or do not suffice to 
take the case out of the rule of general application (k). 

It is almost unnecessary to add, that trustees should be yaluation of 
careful to investigate with proper pains both the title and ^®®^™^®** 
value of any security, and the ordinary indemnity clauses 



{g) See B.C. Davidson's Preo. 
vol. 3, pt. 2 ; Fiideanx's Prec. vol. 2. 

(A) Trustees investing funds in 
modes authorized by their trust 
must jet make all proper inquiries 
as to the soundness of the invest- 
ment; Consterdine v. Consterdine, 
31 Beav. 330. 

(t) 7 Ves. 149; Caldeeott v. Calde- 
cott, 1 Y. & C. Ch. 312 ; Vaughan 
V. Buck, I Ph. 76 ; Fiehering v. 
Fiekeringt 4 My. & Cr. 289. The 



same rule applies to all risky pro- 
perty as well as to actually wasting 
property. 

(^ Gray v. Siggers, L. R., 16 
0. D. 74; 49 L. J., Oh. 819; 29 
V^. R. 13 ; Maedomld v. Irvine^ 
L. R., 8 0. D. 101 ; 47 L. J., Ch. 
494 ; 38 L. T. 166 ; 26 W. R. 381 ; 
ForUr v. Baddeley, L. R., 6 C. D. 
642 ; Broton v. GeHatly, L. R., 2 Oh. 
751 ; 16 L. T. 48. 
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oannot be regarded as a safe protection in case of any 
default in this respect (/). As to value, it is usual — as 
a rule of thumb — ^to say that two-thirds of the value is a 
safe amount to lend upon freehold land, and one-half their 
value upon freehold houses (m). Though trustees are not 
in themselves in any way to blame, yet they will be 
amenable, as a general rule, for a loss occasioned by their 
solicitors. In Hopgood v. Parkin (n), a trustee was held 
liable for the loss of a trust fund invested on a bad security 
by the default of his solicitor, who, taking a liquidated 
sum for costs, had not sufficiently investigated the title. 

It may be otherwise, however, where actual fraud in 
concealing a defect of title is perpetrated on behalf of the 
vendor or mortgagor (o). 
Trustee liable The general question, how far a trustee is liable for 
or agen s. defaults of his agent or broker, is too large a subject to 
be dealt with here in any detail. One of the principal 
cases on the subject is the early case of Ex parte 
£elchier{p), in which it was held that the assignee of 
a bankrupt who employed a broker to sell tobacco belong- 
ing to the bankrupt's estate, on the broker's failing to pay 
over the produce, was not liable to make good the loss {q). 
The recent case of Speight v. Gaunt (r) has gone some 
way to meet the hardship of the case where a trustee has 
the misfortune to employ a dishonest broker, if he in 
doing so follow the usual and regular course of business 
such as would be adopted by men of ordinary prudence in 
making investments. 
Remedy Where a trustee, in breach of trust, sells out trust 

trustee. money, the cestui que trust may elect whether he will have 

{l) Dav. Prec., 3rd ed., vol 3, {p) Amb. 218. 

pt. 1, p. 39. {q) The judgment of Lord Hard- 

(m) Dav. Prec. ibid, ; Lewin on wioKe in this case is well worth 

Trusts, 7th ed., vol. 3, pt. 1, p. 39. consulting at length. 

(«) L. R., 11 Eq. 74 ; 22 L. T. (r) L. R., 9 App. Ca. 1 (affirm- 

772; 18W. R. 908. This case was ing decision of Court of Appeal, 

appealed against and the appeal reversing decision of Bacon, V.-C. ; 

compromised. 22 0. D. 727 ; 62 L. J., Ch. 603 ; 

(o) 11 Eq. p. 78, sed quare. 48 L. T. 279 ; 31 W. R. 401). 
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it replaced or be paid the produce of it («), together with 
51. per cent, interest (t). 

This right of election, however, does not appear to 
extend where the trustee, having a right to invest in real 
estate or in the funds, does neither (u). 

Where a trustee sold out trust money in breach of trust 
just before a dividend was due, it was held that no allow- 
ance could be made to the tenant for life, who would 
otherwise have been entitled to the dividend («). 

In one case it was questioned whether a power to invest Where power 
trust funds at interest "upon" shares of a company, p^oha^ 
authorized the investment of the funds in the purchase 
thereof, or necessitated that the money should be lent at 
interest upon the security of a larger amount in value of 
shares {x). In the case in question the investment was 
in this respect thought proper. 

But a power to invest " on the security of " certain 
stocks and shares, may not authorize investment simply in 
the purchase thereof (y). 

As has been seen, even where trustees invest in securities 
authorized by their power, they are still bound to make 
every inquiry, and, in the case of investment in the shares 
of a company, should satisfy themselves that it is really 
a solvent one (2). 

And though according to the terms of a trust every 
investment was to be made with the consent in writing of 
the tenant for life, it was, nevertheless, construed to be 
subject to the general equity, that the security was 
adequate and proper, and a trustee was justified in 



{g) Bostoek v. Blakmey, 2 Bro 
C. C. 663. 

(0 Bate V. Scales, 12 Yes. 402 
Sarrieon y. Harrison, 2 Atk. 121 
Fococh y. BeddingUm, 6 Yes. 794. 

{u) Dav. Prec., toI. 3, part 1 
Bobinson y. Bobinson, 1 De G-., M 
& G-. ^47, and cases there cited. 

(x) Consterdine y. Consterdine, 31 
Beay. 330. 



(y) Harris y. Harris, 29 Beay. 
107. And as a rule, power to in- 
yest on real security or the like 
will not authorize a purchase out- 
right of land; it being intended 
that the trustees shomd take a 
mortgage only. 

{z) Per Bomilly, M. R., 31 Beay. 
360. 
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Where con- 
sent required. 



Batifioation 



instituting proceedings to have an inadequate security 
changed without such consent (b). 

Where there is power to make a particular investment 
with a particular consent, such consent must be strictly 
proved, and general prospective consent or subsequent 
ratification may not be sufficient. A power to lend 
money to the husband with the consent of the wife does 
not authorize a prospective consent to be given to future 
loans, but the consent must be given to each particular 
loan (c) ; and a parol consent will not be sufficient if a 
written consent be required (d). 

And where there was power to the trustees of a marriage 
not sufficient, settlement to advance 1,500/. to the husband of A. with 
her consent under her hand with two witnesses, and they 
advanced the sum without the consent of A., and A. 
afterwards by an instrument under her hand duly wit- 
nessed, admitted that the sum was advanced with her 
consent, it was held to be too late, as the actual advance 
had created a pressure upon her judgment,, which gave 
her subsequent approbation a different character from the 
free consent required (e). 

(b) JSarriaon t. Thexton, 4 Jur., (rf) Caeker v. Quayle^ 1 Buss. & 

N. S. 560. My. 635. 

(e) Child v. Child, 20 Bear. 22. le) BaUman y. Davis, 3 Madd. 

98. 
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CHAPTER XXIX. 



TRUSTEES CARRYING ON TRADE. 



It is sometimes desired that a trade or business should be Danger to 
settled, or that the trustees of a settlement should have *®®' 
power to continue to carry on a trade or busiuess. Great 
caution should be exercised by a trustee in accepting such 
a trust, for he may incur a double liability ; in the first 
place, if he do not strictly follow the powers of the trust, 
he may be liable, if a loss occur to the estate, as for a 
breach of trust ; and in the second place, though no breach 
of trust occur, he will be personally liable to the creditors 
of the business for the trade engagements, and though 
(assuming the trading to be proper) he will be entitled to 
reimbursement from the settled estate, this may not always 
amount to a sufficient indemnity. It has been said that 
executors do not usually carry on a trade eo naminey and 
that if they do so they run great risk and, unless they do 
so under the protection of the court, act very unwisely (a). 

An executor (independently of authority given by the 
will) has no authority to trade, and if he take upon himself 
to trade the testator's estate will not be liable ; and, more- 
over, such of the assets as can be specifically distinguished 
to be a part of the testator's estate will not pass to the 
trustee in bankruptcy if the trustee so trading should 
become insolvent (J). 

In Owen v. Delamere (c), Bacon, V.-O., held that where Right of 

orator 

(a) Per Lord Mansfield in Barker modify the general role. 

V. Barker, 1 T. R. 296. {e) L. R., 16 Eq. 139 ; 42 L. J., 

(b) Williams' Executors, 7th ed, Ch. 232 ; 27 L. T. 647 ; 21 W. R. 
p. 1791. Of course, however, the 218. 

consent of the beneficiaries may 
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against executors, with authority so to do, elected to carry on a 

business with a certain part of the testator's assets, a 
subsequent creditor of such business was not entitled to 
have administration of the estate, there being no suggestion 
of insolvency. In this case the Vice-Chancellor referred 
to the cases of Ex parte Richardson (d) and JEx parte 
Garland (e) as containing a clear exposition of the law on 
the subject, and showing the nature of such transactions 
to be as follows : — *' An executor authorized to carry on 
business carries it on : he is liable for every shilling on 
every contract he enters into, and besides that, if he becomes 
bankrupt the persons who have trusted him have a right 
to say that that portion of the trust estate which was com- 
mitted to him for the purpose of carrying on the business 
Where shall not be the subject of general administration. It 

not liable. is not the general estate of the testator, as in Ex parte 
Richardson (rf), that is liable to this equity, but only so 
much as he has authorized to be employed in the business. 
There can be no proof whatever on the part of the testator's 
estate against the bankrupt's estate unless the executors 
have gone beyond the limit of their trust, in which case 
the amount of excess may be proved for in the bankruptcy 
as a debt due to the estate of the testator. Three principles 
are clearly and distinctly laid down in Ex parte Oarland (e), 
are confirmed in Ex parte Richardson (c?), and adopted in 
Cutbmh V. Cutbush (/). There can be no doubt about the 
principles on which a court of equity deals with such a 
case, that is to say, that the court will give effect to the 
trust which has been created by the testator, and will keep 
separate and applicable only to purposes of the trust that 
estate which the testator designated and directed to be 
employed for that purpose." 

A trustee is liable for partnership debts incurred during 

(<Q 2 Buck, 202 ; 3 Madd. 138. Buck, 202 ; 3 Madd. 138 ; McNeillie 

(<?) 10 Ves. 110. V. Aetm, 4 D., M. & G. 744. And 

(/) 1 Beay. 184. And see also cf. Thompson v. Dunn, L. B., 6 Ch. 

on the subject Eankey y. Hammond^ 573 ; 8 W. B.. 854. 
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his tnisteesliip though his name does not appear. Thus, 
executors carrying on business in partnership on behalf of 
an infant child of the testator, were held liable for a bill 
drawn for the accommodation of the partnership and paid in 
discharge of a partnership debt, although their names were 
not added to that of the firm {h). 

Where an executor or trustee is directed to carry on a Creditors' 
trade and has a right to indemnity out of the assets of the See'^u^n*^" 
estate, then the creditors of the trade carried on by hirn estate, 
have a right to stand in the shoes of the trustee, and have 
direct payment of their debts out of such trust estate (^). 

But it is otherwise, as a rule, where the trustee has no 
right to carry on the business (Jc), though it seems it might 
be so in the case of a trustee for sale of a business, who 
thought fit to carry it on for a short time to prevent selling 
at a loss, in which case the trustee might be entitled to be 
recouped any loss from the estate, as for a kind of sal- 
vage (/), if he had exercised a wise discretion. 

Where a trustee is authorized by a settlor or testator — In re Johnson. 
for it makes no difference which it is — ^to carry on a business 
with certain funds, which he gives to the trustee for that 
purpose, the creditor of the executor has a right to say : — 
" I had the personal liability of the man I trusted, and I 
have also a right to be put in his place against the assets ; 
that is, I have a right to the benefit of indemnity or lien 
which he has against the assets devoted to the purposes of 
trade." If, however, the trustee is in debt to the trust 
estate, then the creditors will have no claim against the 
estate, because nothing is due to the trustee (w), and his 
claim is subject to any equity against the trustee. 

In In re Leeds Banking Company {Dobson^a case) (w), it 



(A) Wightman v. Wightman^ 1 {k) Strickland v. Si/mons, L. R., 

M. & S. 412. And see Viner ▼. 22 C. D. 666. 

Cadell, 3 Esp. 88. (0 Ibid, ; Marlow v. Fitjhld, 1 P. 

(i) In re Johnson, L. R., 16 0. D. W. 658. 

653 ; 49 L. J., Ch. 745 ; 43 L. T. (m) In re Johnson, L. R., 15 0. 

372 ; 29 W. R. 168 ; JEx parte D. p. 652, et ubi sup. 

Edmonds, L. R. ; 4 D., F. & J. 488. («) L. R., 1 Ch. 231, 242. 

H. P 
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was held, on appeal (o), that an executor who had accepted 
shares in a company in his representative character must, 
nevertheless, be put upon the list of contributories in his 
own right. 
Shares in rphe addition of the words " in trust," or " as trust dis- 

compftnies. 

ponees," added to the names of the trustees on the register 
of shareholders, is not sufficient to exclude the personal 
liability of the trustees (p). Those words may be added to 
mark the stock as trust property with benefit of survivor- 
ship, or similar purposes, and where trustees join in a 
ooiLot of paxtnSip for trading purposes/the mere 
designation of them as trustees will not exempt them from 
incurring the same personal liability in all respects as is 
imdertaken by other shareholders (q). 

It is unnecessary in this place fully to discuss the position 
of trustees and executors when they become shareholders as 
such in companies. Executors, however, appear to be rather 
BueharCaease. better off than trustees. Thus, in BucharCs case (r). Earl 
Cairns, L. C, said : — " An executor whose testator has held 
shares in a joint stock company has generally one of two 
courses open to him. He may have the shares transferred 
into his own name, and become to all intents and purposes 
a partner in the company. He may, on the other hand, not 
wish to have the shares transferred into his name, and he 
ought in that case to have a reasonable time allowed him to 
sell the shares, and to produce a purchaser who will take a 
transfer of them. In any case, where the bank transfers 
the shares into the name of the trustee's executor, this 
House would require to be satisfied that the transfer had 
been authorized by a distinct and intelligent request on 
the part of the executor." And in the same case Lord 
Selbome said : — " The case of trustees, who take a transfer 

(o) Beversiiig the decision of {q) Ibid., foUowing Lumsden v. 

Kindersley, V.-C. Buchanan, 4 Macq. 950. 

{p) Muiry. City of Glasgow Bank, (r) L. R., 4 App. Ca. 549. One 

4 App. Gas. 337 ; 40 L. T. 339 ; of the numerous cases arising out 
27 W. B. 603. of the disastrous failure of the City 

of Glasgow Bank. 
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of shares in their names, differs in principle from that of 
executors, who merely intimate their title as executors to a 
company in order to claim and exercisd the rights which 
belong to them as the legal representatives of their testator. 
Trustees have not, in any proper sense of the word, a repre- 
sentative character, but executors have. Having represen- 
tative rights, it is impossible that they should not be 
entitled to produce the legal evidence of them to the com- 
pany, for the purpose of having their title in some way 
recorded and recognized without making themselves per- 
sonally liable." 

It is often doubtful how far a trustee can resign, so as to Rerignation 
escape liability when holding shares in a company, after the ^ "" 
stoppage or notorious insolvency thereof («), 

The creditors of trustees who carry on a business have, 
as has been seen, an advantage in that ; as a rule, they have 
a double right of resort, first to the trustees personally^ and 
then (through them) to the trust estate. 

It is, however, possible for trustees to contract, so as to Trustees may 
bind the trust fund only, but apt and express words must ^Sde^te 
be used, and the description of them " as trustees," or the only, 
like, is not in itself sufficient. In the case of Muir v. City 
of Glasgow Bank {t), Lord Cairns, L. C, said : — " Whether, 
in any particular case, the contract of an executor or trustee 
is one which binds himself personally, or is to be satisfied 
only out of the estate of which he is the representative, is, 
as it seems to me, a question of construction, to be decided 
with reference to all the circimistances of the case : the 
nature of the contract, the subject-matter on which it is to 
operate, and the capacity and duty of the parties to make 
the contract in the one form or in the other. I know of no 
reason why an executor, either under English or Scotch 
law, entering into a contract for payment of money with a 

(«) See on this point, and as to arising out of the same failure), 

what constitutes acceptance of L. K., 4 App. Ca. 647, and cases 

shares by a trustee, Jiell^s caaCf there cited. 

Alexander MitckeWa case, RutheV' (<) L. R., 4 App. Ca. 355; 40 L. 

fordU €090, and Ker'» ease (aU T. 839 ; 27 W. R. 603. 

p2 
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person who is free to make the contract in any form he 
pleases, should not stipulate by apt words that he wiU make 
the payment, not personally, but out of the assets of the 
testator. If, for example, A. B., the executor of X., con- 
tracted to make a payment as executor of X., and as 
executor only, to C. D., it would be difficult to suppose that 
any obligation, except an obligation to pay out of assets, 
was intended. C. D., in the case supposed, would have 
authority to accept a contract so limited, and the words 
used could have no meaning, and could be referred to no 
object other than that of limiting responsibility." 
IncideQoeof Where a business is settled and there are successive 
tenants for life, losses occurring during one life estate 
should, it seems, be paid out of the profits of the next, and 
not out of the corpus (u), 

(m) Upton V. Brown, L. R., 26 C. D. 688. 



losses. 
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CHAPTEE XXX. 

trustees' costs and remuneration. 

There are two well-established rules as to the costs of 
trustees, including trustees of marriage settlements ; one, 
that a trustee may not (in the absence of express provision) 
make a profit out of his trust ; the other, that he is entitled 
to be repaid out of the trust estate his costs, charges and 
expenses properly incurred in the administration of the 
trust. 

The first rule follows as of course from the rule of Trustee may 
general application as to all persons in a fiduciary position. tniBt. 
In the leading case of Robinson v. Pett (a). Lord Talbot 
said : " It is an established rule that a trustee, executor or 
administrator shall have no allowance for his care and 
trouble: the reason of which seems to be that on these 
pretences, if allowed, the trust estate might be loaded and 
rendered of little value. Besides the great difficulty there 
might be in settling and adjusting the quantum of such 
allowance, especially as one man's time may be more 
valuable than that of another ; and there can be no hard- 
ship in this respect upon any trustee, who may choose 
whether he will accept the trust or not." 

The principle has been fully recognized by the House of Rule one of 
Lords in a modem case (6). In this case Lord Cairns said, ^^ ^' 
that such a principle is one of the first principles in regard 
to the doctrine of trusts, a principle founded upon no 
technical rule of law, but upon the highest principle of 
morality; and the rule that a trustee may not make a 

(a) 3 P. W. 249, 251 ; S. C, Ca. 644. The rule is common to 
Smith's L. C, vol. 2, p. 206. aU inriflprudence. See per Lord 

(b) Aberdeen Town Council v. 0*Magan. 
Aberdeen Univenity, L. B., 2 App. 
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Solicitor 
inifitee. 



Cradoek v. 
Fiper, 



profit out of his trust may even preveut his taking ad- 
vantage of incidental rights arising from his legal owner- 
ship, suoh as a right of shooting oyer the trust estate {c). 

A trustee (though he will not be allowed any profit 
costs) will be allowed all his costs and expenses out of 
pocket, such as travelling expenses, fees to counsel, and 
the like, so long as they are properly incurred (rf). 

It remains to consider, in the case where a trustee is able 
professionally to do work required by the trust, how far, 
if he do the work, he may be remunerated for it. The 
case, perhaps, most frequently arises where a solicitor is 
appointed a trustee, and, as a general rule, it may be laid 
down that in such cases the trustee cannot be allowed any 
payment (except of costs out of pocket) for his services. 

Although it is the general rule that a solicitor acting as 
trustee cannot charge for his services {e)y yet the rule is 
not quite so inflexible and inelastic as is sometimes supposed, 
and there are cases where such charges have been allowed. 
In one important case (/) it was held, that where a body 
of several trustees employed professionally one of their 
number, who was a solicitor, that the solicitor could charge 
his full costs, on the ground that he might charge fully the 
costs incurred on behalf of the trustees other than himself, 
and that the costs were not increased by his being associated 
with the others {g). 

The doctrine of Cradoek v. Piper is one of extensive 
application, inasmuch as in the grater number of cases a 
solicitor who is trustee is so jointly with others, and acts 
on their behalf as well as his own. The case, however, 

(^) Per (Tottenham, L. C, in 
Cradoek y. Piper , ubi sup.f on ap- 
peal from order aUowing* the costs. 
The order made on appeal was to 
the foUowing effect : — ** It appear- 
ing that the costs incurred on be- 
half of tfce said J. W. (the solicitor) 
and his trustees were not in any- 
way increased by his acting for 
himself and them jointly. Appeal 
dismissed, &o." 



(c) Webb V. Earl of Shaftesbury, 
7 Ves. 480. 

(d) Worrall v. Harfordy 8 Ves. 8 ; 
Dawson v. Clarkey 18 Ves. 254. 

(<?) Robinson v. Fett, 3 P. W. 249; 
S. C, Smith, L. C, vol. 2 ; Moore 
V. Frowd, 3 My. & Or. 45 ; Bain- 
brigg v. Blair, 8 Beav. 588 ; Todd 
Y, Wilson, 9 Beav. 486; FraserY. 
Palmer, 4 Y. & C. 615. 

(/) Cradoek v. Piper, 1 H. & Q. 
664 . See New y, Jones, ibid, 668 (n). 
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though decided on appeal is now one of doubtful authority, 
and would probably be only followed, if followed at all, in 
oases where the facts were precisely similar. Thus it has 
been held applicable only to business carried on in court, 
and not to work done where there has been no suit {h) ; 
and it would probably be now unsafe to rely generally 
upon the principle of the decision {%), Where a solicitor 
is a trustee his partners cannot, any more than himself, 
make any profit costs out of business done by them for the 
trust estate {k) ; unless, it seems, there is a distinct agree- 
ment that the whole of such profits is to be received by the 
partners other than the trustee only (/). 

Independently of the somewhat doubtful principle laid Special cir- 
down m Cradock v. Piper (m), a sohcitor may be paid his 
professional costs in cases where he can make a special 
case to withdraw himself from the application of the 
general rule. Thus, Lord Eldon gave a retrospective 
allowance to a solicitor trustee of a will (notwithstanding 
that he had received a legacy of 200/.) after a reference 
to chambers, to inquire if it were for the benefit of the 
estate that the trustee should act {n). 

It is desirable, however, that such an application should 
be made before the trust is accepted, and that if the nature 
of the trust is such that a trustee ought not to accept it 
without compensation, a special case ought to be made to 
the court before the trust is so accepted {o) ; and the 
matter is one not of right, but of the discretion of the 
court {p). 

It is very usual in settlements, where it is desired that Clause aUow- 

ing ohargeB. 



(A) Lincoln y. Windsor, 9 Ha. 
158. 

(t) See Brouffhton y. Broughton, 
2 Sim. & Gif . 422 ; 3 De G., M. & 
G. 160. 

{k) Christopher Y. White, 10 3ea,y. 
623. 

(0 Clarke v. Carloft, 7 Jur., N. S. 
441 ; 9 W. B. 668. In this case 
an agreement was proved that the 
partners of the trustee should solely 



do the business and receive the 
profits ; sed quare, how far this case 
would now be f oUowed. 

(m) Ubi sup, 

\n) Marshall v. Holloway, 2 
Swanst. 432, 453. 

(o) Broksopp V. Barnes, 5 Madd. 
90. 

(p) Morison y, Morison, 4 My. & 
Cr. 216, 224, 
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a solicitor should be one of the trustees, to insert a clause 
authorizing him to make and be paid his professional 
charges. Such a cost is strictly construed, and must ex- 
pressly allow the trustee to make profit costs (p) . The inser- 
tion, however, of such a clause is quite usual and proper (q). 
Under the old law, an executor who had renounced 
could not charge for his services rendered to the testator's 
estate. This was because he weis at liberty at any time to 
accept the executorship, and thus an art might be practised 
by executors to get themselves out of the rule (r) ; but 
now the reason of this would appear to be removed, as the 
right of an executor who has renounced wholly ceases («). 
Stiti«i\o Although not allowed to make any profit, trustees are 

their costs. in a favoured position as to being paid their costs as be- 
tween solicitor and client out of the estate ; and their costs 
will include their charges and expenses properly incurred, 
though this as to court matters should be expressly men- 
tioned in the order for taxation. Moreover, the trustee 
has a lien on funds belonging to the estate in his possession 
for such costs. 

By the Eules of the Supreme Court, 1883 (^), costs 
generally of all proceedings in the Supreme Court, in- 
cluding the administration of estates and trusts, are placed 
in the discretion of the court ; but this is not to prejudice 
the right of an executor, administrator, trustee or mort- 
gagee who has not unreasonably instituted or carried on, 
or resisted, any proceedings of any right to costs out of a 
particular estate or fund to which he would be entitled 
according to the rules hitherto acted upon in the Chancery 
Division (w). 
Right of ap- The right of a trustee to his costs properly incurred, 
priyed. like that of a mortgagee, is a matter of contract, and is 

(p) Moore v. Frowdf 3 My. & Davidson'sPfeoedents, yol.3, pt. 2, 

Or. 45. p. 773 (note). 

{g) See remarks of Hatherley, (r) Bobinsony.Peitf ST, W, 261. 

L. 0., in The Imperial Credit As- (a) 20 & 21 Vict. c. 77, a. 79. 

soeiation y. Coleman^ L. B., 6 Gh. (t) Order LXV. 

670 ; 40 L. J., Ch. 745 ; 43 L. T. (u) Ibid, r. 1. 
372; 29 W. R. 168. And see 
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not in the discretion of the judge, though he may be 
deprived of liis costs for misconduct. It is not the practice 
of the court in modem times to discourage persons from 
becoming trustees by inflicting costs upon them if they 
have done their duty, or even if they have committed an 
innocent breach of trust, otherwise only unscrupulous 
persons might undertake trusts for the purpose of getting 
something out of them (x). 

Therefore the costs of a trustee are not within sect. 49 
of the Judicature Act, 1873, and an appeal may be brought 
from a decision in respect of them (y). 

{x) Per Jessel, M. R., in Turner L. R., 6 C. D. 281 ; 35 L. T. 935 ; 

y, Hancock, L. R., 20 C. D. 303 ; 25 W. R. 779 (which followed Ta^/or 

51 L. J., Ch. 517; 46 L. T. 750; v. DowUn, L. R., 4 Ch. 697), 

30 W. R. 480. and following Cotterell v. Stratton, 

(y) PerJe88el,M.R., and Cotton L. R., 8 Ch. 295; 42 L. J., Ch. 

and Lindley, L.JJ., in Turner v. 417 ; 28 L. T. 218 ; 21 W. R. 234 ; 

Hancock, tibi sup., disapproving de- and Farrow v. Austin, L. R., 18 C. 

cision of James, Baggallay and D. 68. 
Brett, L.JJ., in /» re HoskM Trusts, 
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CHAPTER XXXI. 



BANKRUPTCY OF TRUSTEE. 



Court can 
remoYO bank- 
rupt trustee. 



A TRUSTEE does not, ipso facto^ forfeit his office by being 
bankrupt. Under the 32 & 33 Vict. o. 71 (a), and previous 
Bankruptcy Acts, the Court of Chancery had power to 
remove a bankrupt (6) trustee ; and a similar power is 
contained under the last act (c). 

How far, however, a Court of Equity will proceed to 
exercise this discretion, depends on the circumstance of the 
case. Bankruptcy itself is not evidence of a crime, and 
though misfortune is veiy often another name for im- 
prudence, it is not always so ; and if the bankrupt trustee 
is honest, and subsequently obtains a good pecimiary 
position, he may not be removed {d) ; but otherwise he 
will be removed on the petition of the cestui qxie trust {e). 

The consideration of the effect of the bankruptcy of a 
trustee on the trust estate belongs more properly to a treatise 
on bankruptcy, or the law of trusts in general, than to the 
subject of this work. It may, however, be convenient 
briefly to refer to it here. If a trustee become bankrupt, 
the trust estate will not, as a rule, pass over to the trustee in 
bankruptpy; indeed the contrary was expressly enacted 
by the Bankruptcy Act, 1869 (/), and this is repeated in 
the last Bankruptcy Act (g). 



{a\ Sect. 117. 

{b) Including a trustee who has 
liquidated hy arrangement. 

[c) 46 & 47 Vict. c. 62, s. 117. 

[d) In re Bridgman, 1 Dr. & Sm. 

167. 

[e) In re Adams* Trusts j L. R., 
12 0. D. 634; 28 W. R. 163; 48 
L. J., Ch. 613; 41 L. T. 667; :Re 
Barber's Trusts, L. R., 1 C. D. 43 ; 
46 L. J., Ch. 62 ; 24 W. R. 264 ; 
In re RenshawU Trf**ts^ L, R., 4 



Oh. 783. 
(/) 32 & 33 Vict. c. 71, 8. 16, 

8UD-8. (1). 

{g) 46 & 47 Vict. c. 62, s. 44, 
sub -8. (1), whereby it is enacted 
that the property of the bankrupt 
divisible among his creditors is not 
to include ** property held by the 
bankrupt in trust for any other 
person.^' And see Baldwin on 
Bankruptcy, 4th ed. p. 126 et seq. 
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If the trustee be a bare trustee, that is, for the present TruBt pro- 
purpose, a trustee without any beneficial interest, then not S^to^S- 
even the legal estate in the trust premises will vest in the tors, 
trustee in bankruptcy, such a trustee not being in the 
position of the general assign of the insolvent (A) ; but the 
beneficial interest (if any) of the bankrupt trustee will of 
course pass to his creditors (i). If a creditor of a trustee 
take the trust goods in execution, he will himself become 
a trustee thereof (k). 

Executors, administrators, and other persons holding in 
auter droits are on the same footing as express trustees as 

regards the principle (0. 

Where, however, the bankrupt trustee has a substantial 
beneficial interest the legal estate may pass, but subject 
to the equities, to the bankrupt's trustee {m). 

Where the trust estate has been converted, but the Howfartmat 
proceeds can be distinctly traced or ear-marked, the pro- f ^^^ ^ 
duct will follow the nature of that which produced it, and 
may be claimed in specie on behalf of the trust (w). 

Creditors of a tenant for life of chattels, such as heir- 
looms, plate, furniture, and the like, cannot seize them as 
in his apparent ownership where the legal estate is (as 
should always be the case in such settlements) in 
trustees (o). Where the legal estate in such chattels is in 
the tenant for life, the question is one of considerable 
difficulty, inasmuch as it is difficult for the creditors of 
such tenant for life to have any enjoyment of such articles 
in specie without endangering the interests therein of the 
remaindermen {p). 

{h) Lewin, 7th ed. p. 218, and 28 W. R. 522; 42 L. T. 411 (a 

oases l^ere cited ; Griffitn & Holmes, strong case) ; Taylor y . PlumeTf 3 m. 

p. 359 ; and cf . Scott v. Surman^ & S. 535 ; Scott v. Surmariy Willes, 

Willes, 402. 404. As to following trost funds 

{%) Griffith & Holmes, p. 359. in the hands of a stockhroker who 

{k) Foley Y, BumeU, 1 Br. G.C.278. has notice of the trust, see Ex parte 

(0 Ex parte Butler, 1 Atk. 210, Cktoke, L. R., 4 G. D. 123 ; Pearson 

213 ; Ex parte Ellis, ib. 101 ; Finer v. Scott, L. R., 9 C. D. 198. 

V. Cadell, 3 Esp. 88. (o) Earl of Shaftesbury t. Jtussell, 

(m) Lewin, pp. 220, 221, and case 1 B. & Cr. 666. 
there cited. {p) See Foley v. Bumell, 1 B. C. 

(n) Ex parte Barber, re Anslow, C. 278. 
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The order and disposition clauses of the recent Bank- 
ruptcy Act ($'), and of similar preceding ones, do not 
appear to apply where the possession of the person having 
possession of the property is consistent with the title; 
cases where the possession can be referred to the title not 
being within such statutes (r). This is so where the pos- 
session is that of a tenant for life, or that of an adminis- 
trator or trustee. 
Funds held in Thus, where plate, the property of the husband, came 
au er rot . .^^^ ^j^^ possession of his widow or administratrix, and 

she married again, and the second husband became bank- 
rupt, it was held by Lord Hardwicke that his assignees 
were not entitled, inasmuch as the administratrix had 
them in auter droits and her husband could have them in no 
better title ; and the plate was consequently given up to the 
children of the first husband, their mother having died(5). 
To come within the clause there must be both a true 
owner and a reputed owner, the one being distinct from 
the other (t) ; and it seems, also, that the true owner must 
have knowledge of the reputed ownership (m). 
Infants' pro- The property of a person imder disability to consent 
P®"y- may also, it appears, be protected from the operation of 

the clause (a?) . Thus, where the wife of a bankrupt ad- 
ministered to her father, and the husband, one Viner, 
continued the business of the father for the benefit of the 
wife ajid children, who were infants, his possession was not 
an ordering and disposition within the old clause, Lord 
Eldon stating, that the statute did not apply where the 
parties interested were not capable of asserting their 
rights (a?). 

(q) 46 & 47 Viot. o. 6, s. 44, p. 166. 

sub-s. 3. (t) JoyY. Campbell, 1 Sch. & Lef. 

(r) JExparte Martin, 19 yeB.i9i. 328; 2 K. & J. 560; Yate Lee, 

This case was decided on the 21 p. 168, and oases cited; and cf. 

Jao. 1, 0. 19, on the reputed owner- £x parte Barber, Re Anslow, 28 "W. 

ship clause, whereon subsequent B. 522 ; 42 L. T. 411. 



statutes have been modeUed. (u) Yate Lee, p. 166, and oases 

(a) Ex parte Marsh, 1 Atk. 158 ; there cited, 
and cf . Yate Lee's Bankruptcy, (x) Viner v. Cadell, 3 Esp. 88. 
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j If a trustee with a beneficial interest have committed 

a breach of trust, he or his trustee in bankruptcy cannot 
claim any of the trust property until the default has been 
made good, the cestuis que trust having a lien on the 
interest of the defaulting trustee on the trust estate (y) ; 
and this may be the case though the def aultiug trustee may 
have become entitled thereto derivatively, as, for instance, 
as being one of the next of kin of a beneficiary who has 
died intestate (2). 

(y) Irby v. Irby, 26 Beav. 632. 

{x) Jacuhs V. Rylance, L. "R., 17 Eq. 341 ; 43 L. J., Ch. 280. 
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CHAPTER XXXn. 



HEIRLOOMS. 



Legal mean- The nature of heirlooms is often misconceived. In fact, 
^^ ^ • the term " heirlooms" is strictly applicable only to a limited 
and not very important class of objects. Heirlooms have 
been described as follows by eminent authority : — 

" If nobleman, knight, esquire, &c. be buried in a church, 
and have his coat armor and pennons with his arms, and 
such other ensigns of honour as belong to his degree or 
order, set up in the church, or if a gravestone or tomb be 
laid or made, &c. for a monument for him, in this case 
albeit the freehold of the church be in the parson, and that 
these be annexed to the freehold, yet cannot the parson 
take them or deface them, but he is subject to an action 
to the heir and his heirs in the honour and memory of 
whose ancestor they were set up. And so it was holden 
Mich. 10 Ja. and herewith agree the laws in other countries. 
And some hold that the wife or executors that first set them 
up, may have an action in that case against those who 
deface them in their time. And note, that in some places 
chattels as heirlooms (as the best bed, table, pot, pan, cart 
and other dead chattels moveable) may go to the heir, and 
the heir in that case may have an action for them at the 
common law, and shall not sue for them in the ecclesiastical 
court ; but the heirloom is due by custom and not by the 
common law. And the ancient jewels of the crown are 
heirlooms, and shall descend to the next successor, and 
are not devisable by testament. An heirloom is called 
principalium or hcBreditarium^' {a). Though legally the 

(a) Co. Litt. Bk. I. 18 (b). 
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Bignification of the term " heirloom" is thus limited, yet it Popular 
is usual, in ordinary language, to comprise under the term "^^"'^fi^* 
" heirlooms" any personal property so settled as to accom- 
pany, so far as possible, a settled estate in land, and to 
descend to the person for the time who is imder the settle- 
ment what is popularly, though not very correctly, termed 
the heir ; and jewellery, pictures, plate, furniture, and the 
like, when so settled, are often spoken of as " heirlooms." 

It is often the earnest desire of settlors where there is a 
large landed estate settled, and especially where a title 
exists in the family, to make heirlooms of the last descrip- 
tion which may follow, as far as possible, the land and 
belong to the head and representative of the family for the 
time being. 

There are two special difficulties to be borne in mind in Bifficulty as 
attempting to attain this end. One arises from the fact of heirlooms, 
that the law does not allow an entail to be created in 
personal estates, personalty not being within the statute 
Be donis. Consequently, where an infant takes only an 
estate tail in realty he takes an absolute interest in per- 
sonalty (6). 

In this manner the intended " heirlooms," on the death 
of the infant tenant in tail, may pass to his personal repre- 
sentatives, and be finally severed from the land which 
descends to the next tenant in taU. To prevent this Should not 
separation of the heiiiooms and the estate, it is necessary ^taS^«*^ 
that they should not vest in an infant tenant in tail, but purchase." 
should go over on the death of such infant. In doing this 
another danger arises, that of making the disposition void 
for remoteness as tending to create a perpetuity : for it is' 
clear that should an infant tenant in tail die leaving issue, 
such issue may also die in infancy leaving issue, and the 
vesting of the personal estate or intended heirlooms may 

(b) SearsdaU v. Curzon, 1 J. & H. intention of the settlor so as to 

40. The nse of the term '*heir- prevent snch vesting. See per 

looms" has been thought, however, Lord Hardwicke in Traford v. 

in itself sufficiently U> explain the Traford, 3 Atk. 348, ud quaere. 
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When "by 
purchase" 
may be im- 
plied. 



be extended for an indefinite time beyond the life in being 
and the twenty-one further years allowed by law (c). The 
proper method of avoiding the danger is to direct that the 
intended heirlooms shall not vest absolutely in any tenant 
in tail hy purchase who shall not attain the age of twenty- 
one years. In this manner the prohibition against vesting 
is confined, in effect, to the children of a tenant for life, 
and remoteness is avoided. The distinction between taking 
by purchase and by descent is well known (d). 

Although it is most desirable, in order to prevent question, 
to limit the divesting clause to the case of infant tenants in 
tail hy purchase only, yet there have been cases where it 
has been considered that the words " tenant in tail" in such 
a clause, by necessary implication, mean " tenant in tail by 
purchase." The principal case in which this was so con- 
sidered was the case of Christie v. Gosling^ in the House of 
Lords (e). In this case it was apparently thought that the 
expression " tenant in tail" in the particular context did not 
mean any person answering the description of heir male 
of the body of the sons of the tenant for life successively, 
but such tenant in tail as could also take the personalty 
imder the gift, that is to say, the first tenant in tail after 
the life tenant, that is to say, the tenant in tail by pur- 
chase (/). Lord St. Leonards dissented from the opinion 
of the other lords, founding his judgment in a great measure 
on the case of Dungannon v. Smith (g), and holding if the 



(c) Dungannon v. Smith, 12 CI. & 
F. 346 ; TTare v. Folhill, 11 Ves. 
257 ; Tollemache v. Coventry , 2 CI. 
&F. 611. 

(d) A purchase is always in- 
tended by title and most properly 
by some kind of conveyance, either 
for money or some other considera- 
tion, or rreely of gifts ; for that is 
in law also a purchase. But a 
descent, because it cometh merely 
by act of law, is not said to be a 
purchase ; and accordingly the 
makers of the act of parliament, 
1 Hen. 6, c. 5, speak of them that 
have lands or tenements by pur- 



chase or descent of inheritance. 
And so it is of an escheat or the 
like, because the inheritance is cast 
upon, or a title vested in, the lord 
by act in law, and not by his own 
deed or agreement ; Co. Litt. 18 (b) . 

{e) L. R., 1 H. L. 279 ; 15 L. T. 
40 ; 35 L. J., Ch. 667. 

(/) The decision was that of 
Lords Chelmsford (C.) and Cran- 
worth. Lord St. Leonards dis- 
senting. 

{c/) Ubi sup. and cf . Harrington v. 
Sarrington, L. R., 6 H. L. 88 ; 40 
L. J., Ch. 716 ; 20 W. R. (Digest, 
26). 
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gift of the personalty was written out at full length with 
the proviso it would offend against the law of perpetuities. 
In a more recent case {h) the decision in Christie v. Gosling 
was followed, and the case of Dungannon v. Smith (t ), where 
the whole gift was held void for remoteness distinguished 
on the gEOund that the principle of the latter case was that 
the disposition of the leasehold premises was to be to a 
person answering two descriptions, i, e. the heir male of the 
bodj taking by descent from A. T. and of the age of 
twenty-one years : circumstances which might possibly not 
combine for many generations (j). 

The decision in Chmtie v. Gosling was also expressly 
followed in the subsequent case of Martelli v. Hblloway {k)y KarulU v. 
where Lord Westbury lays it down that, whether it is so ^^^^^^y- 
expressed or not, these provisions are limited to tenants in 
tail by purchase, as there can be no other tenant in tail 
of personal estate than he who takes by purchase. And 
his Lordship said that he would so decide, even without 
authority. 

Sometimes directions are given that gifts of this class 
shall be operative only so far as the rules of law and equity 
permit, or the like. The value of these words in rendering 
valid a limitation which would otherwise offend against 
some rule of law or equity is very doubtful. It is settled 
(though it is much to be regretted) that such words do not 
create an executory interest (/), and such a gift cannot be 
modelled so as to give it full effect and validity, but it 
must be dealt with as it is foimd (m). 



(h) See note (^), ante. 

li) 12 a. & F. 646. 

y) Dungannon v. Smith, ubi sup. ; 
and cf . Tollemaehe y. Earl of Ooven- 
try, 2 CI. &F. 611. 

(Ar) L. R., 5 H. L. 632 ; 42 L. J., 
Ch. 26. And of. Foley v. Bumell, 

1 Bro. 0. C. 274 ; 4 Bro. C. 0. 319 ; 
Scarsdale y. Curzon, 1 Jo. & Hem. 
40 ; In re Johnson's Trusts, L. R., 

2 Eq. 716. 

(/) Per Lord Westbury in Har- 



rington V. Harrington, L. R., 6 H. 
L. 101. 

(m) Per Hatherley, L. C, ibid. 
It used to be held otherwisei and 
that a court could in such cases 
execute the trust according to the 
general intent of the settlor. See 
per Lord Hardwicke in Trafford y. 
Trafford, 3 Atk. 347 ; and see also 
Gower y. Orosvenor, 6 Madd. 337 ; 
and Rowland y. Morgan, 2 Ph. 764. 



». 
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OHAPTEE XXXin. 



CONVERSION. 



Land may be 
made money 
or money 
land. 



Equity exists 
between real 
and personal 
representa- 
tives. 



Incidentally, in reference to settlements, arises the ques- 
tion of conversion. The principle of this well-known 
doctrine is clearly stated by Sir Thomas Sewell, M. R., in 
the case of Fletcher v. A8hbur7ier(a), which may be con- 
sidered a leading case on the point (6). He there says 
that money directed to be employed in the purchase of 
land, and land directed to be sold and turned into money, 
are to be considered as that species of property into which 
they are directed to be converted, and this in whatever 
manner the direction is given, whether by will, by way 
of contract, marriage articles, settlement, or otherwise, and 
whether the money is actually deposited or only covenanted 
to be paid, whether the land is actually conveyed or only 
agreed to be conveyed, inasmuch as the owner of the 
fund or the contracting parties may make land money 
or money land. Though this is the clear tmiversal rule, 
special circumstances may create a difficulty as to its 
application. 

In Oxenden v. Lord Compton {c) and Walker v. Denne {d)y 
it was considered that, as between real and personal repre- 
sentatives, there was no equity to make the property what 
it was not in fact, and that chance, that is to say, the 
actual state of the property, decides between them what 
shall be real and what personal estate; but this view 
is now clearly untenable, as the Court is obliged to inter- 



(«) 1 Bro. C. C. 497, 499 ; Fid- 
teney v. Lord Darlington^ 1 "Bro. C. 
C. 223. 

{b) White & Tudor, L. 0., vol. 1. 



[e) 2 Ves. 70. 

[d) Per Lord Eosslyn, L. C, 2 
Ves. 177. 
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fere, and it is not correct to say that it does not interpose 

between volunteers, when in fact it gives to the executor 

money which the instrument has given to the heir, or vice 

versA (e). Thus, money being once clearly impressed with 

real uses as land, and one of those uses being for the 

benefit of the heir, the impression will remain for his 

benefit, and to put an end to that impression it must be 

shown either that the money was in the possession of a 

person who had in himself both the heirs and executors, or 

he must do some act to denote a change of his intention 

as to the devolution of the property upon either (/). In 

Pulteney v. Lord Darlington {g), it was decided that if 

money directed to be laid out in land was once " at home " Money *«at 

in the possession of the person under whom the heir and ^^"^^'^ 

executor claimed, then the heir could not take ; but if it 

stood out in a third person he might take. When once 

" at home '' in the hands of the person entitled qu&cunque 

vidy it is not necessary that the person should exercise any 

formal or even intentional election, if it appear from his 

acts that he treats the property as being what it is in its 

actual state, and not as subject to any notional conversion. 

In Harcotirt v. Seymour (h) the Vice-Chancellor, afterwards Election. 

Lord Cranworth, said : — " I take the law upon the cases 

to be perfectly clear, that where, by a settlement, land 

has been agreed to be converted into money, or money to 

be converted into land, a character is imposed upon it 

imtil somebody entitled to take it in either form chooses 

to elect that instead of its being converted into money, or 

instead of its being converted into land, it shall remain in 

the form in which it is actually found. There can be no 

{e) WheldaU v. Partridge^ 8 Ves. re GordoUy L. B., 6 C. D. 631 ; Dixon 

236. V. Gayferey 17 Beav. 433; Fulteney 

(/) Ibid. V. Lord Darlington, 1 Bro. 0. Cf. 

(^} 1 Bro. C. C. 223. "A case 223 ; Davietv. Aahford, 16 Sim. 42; 

much agitated, and npon which all Mutlow y. Bigg, L. B., 1 C. D. 386 ; 

the great lawyers were consulted," 46 L. J., Ch. 22; 34 L. T. 273 ; 

per Lord Eldon in Wheldalev, Far- 24 W. R. 409 ; Crahtree v. Bramble, 

(ridge, ubi 8upra, 3 Atk. 680 ; WheldaU v. Partridge, 

(A) 2 Sim. (N. S.) 12 ; and cf. In 8 Ves. 235. 

q2 
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doubt that that is the law, and the only question in each 
particular case is whether there have been acts sufficient to 
enable the Court to say that the party has so determined." 
And after commenting on the argimient addressed to 
him that there must be the intention to convert, he went 
on to say that he did not think that that was the correct 
view of the law ; on the contrary, it was quite sufficient 
if the Court saw that the party meant it to be taken in 
the state in which it actually was. Whether he did or 
not know that but for some election by him it would be 
turned into land was quite immaterial. 

In the early case, of Crabtree v. Bramble (i), several 
questions arose on the point of election, firstly, as to the 
power of a person entitled qudcunqtie via to land directed 
to be sold, subject to a life estate, to elect during the 
existence of the life estate ; secondly, as to the power of 
such a person so to do, when a beneficiary only, the legal 
estate being outstanding; and, thirdly, as to what acts 
were evidence of such intention. In this case. Lord 
Hardwicke, after laying down the principle that equity 
follows the contract of parties in order to preserve their 
intent by carrying it into execution, and that the equity 
depends on this principle, that what has been agreed to be 
done for valuable consideration is considered as done, 
which holds in every case except in dower ; and, therefore, 
that where money is to be laid out in land, there the 
court will make it have the property of land, and that 
there is the same rule of lands to be converted into 
money ; and further, that no election could determine the 
question as to those claiming under the trust, but as to 
those only who claimed as volunteers (k). 
In re David- In the modem case of In re Davidson, Martin v. 



8on, 



(t) 3 Atk. 680. circumstances of the family, ever 

(k) Ibid,, p. 688. It is to be come into existence, as the case in 

noted that in this important case which a sale was directed had 

Lord Hardwicke was of opinion neverhappened(i^irf. p. 687). This 

that it was very doubtful whether consideration may possibly diminish 

the trust for sale had, under the the authority of the principles to be 



CONVERSION. 229 

Trimmer (I) ^ it was decided on appeal by the Lords 
Justices (m)y reversing the decision of the V.-C. Hall, that 
persons had sufficiently elected to take real property in its 
actual state, though it was not held in its entirety by one 
person, but was held in undivided shares {n). In this 
important case the facts were as follows: — ^An estate was 
vested in H. D. and S. upon trust, after the death of a 
person who died in 1863, to sell it with all convenient 
speed. The proceeds of it belonged as to one moiety to 
D.'s wife absolutely for her separate use, subject to a 
charge of 500/. in favour of a legatee, and as to the other 
moiety to S. absolutely, and the property was well adapted 
for building purposes, but the bulk of it was subject to an 
old lease, of which twenty- six years were unexpired. In 
March, 1864, D. and his wife paid off the 500/. In 1864, 
the three trustees let for three years part of the property 
not comprised in the old lease, and in 1867, and again in 
1869, D. and S. who had survived H. granted similar 
leases for three years. In 1865, S., who was the acting 
trustee and managed the property, had plans prepared 
for laying out the property for building, and in the same 
year a bill was brought into Parliament for authorizing a 
railway to pass through the estate, and a petition against 
it was presented on behalf of the owners and trustees of 
the H. P. estate, which stated that it was their intention 
to lay out the estate for building. Mrs. D. died in 1870, 
in the lifetime of her husband. There was no direct 
evidence that she had concurred in the leases, the pre- 
paration of the plans, or the petition to Parliament. 
Under these circumstances, it was held that the parties 
had elected to take the property as real estate, and that 
Mrs. D.'s share went to her heir-at-law as realty, and not 

derived from the portion of the (Dig.) 199 ; 40 L. T. 444 ; 48 L. J., 

judgmeDt above referred to. But P. D. & A. 54. 

the case is cited as an authority on (m) James, Baggallaj and Bram- 

the question of election by the well, L.J J. 

Master of the Bolls in In re Gordon, («) An important point in con- 

ubi supra, sidering these cases. See per V. -C. 

(0 L. R., 11 C. D. 341 ; 27 W. R. Hall in In re Davidson, ubi supra. 
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He-conversion 
hj conduct. 



Incidents of 
conTersion. 



to her husband as personalty. Here, all parties interested 
were held to have concurred. Unless you get the con- 
currence of all parties no election can take place (o). 

Eeliance in this instance, as always in the consideration 
of such cases, was put on the special circumstances that 
the dealings of the parties entitled with the property were 
inconsistent with the continuance of the trust for sale. 
This appears in the judgment of James, L. J., who says, 
"It is to be presumed that that is in accordance with 
what all the parties thought at that time that it was better 
not to sell the property, but to keep it for building 
residences, and this is quite sufficient to show that such 
was their intention. All that is required here is to show 
an intention on the part of all the parties beneficially 
interested that the property should not be converted into 
money, but kept as land. Looking at all the facts, they 
seem to me to show that having regard to the circum- 
stances of the property as it stood at the time when the 
trust for sale came into operation, it was the intention of 
the parties interested to keep it as land until the expiration 
of the lease. For this purpose it is quite clear that the 
trust for sale must have been put an end to, for an agree- 
ment between both the beneficial owners that the property 
should not be sold until the expiration of the lease is 
wholly inconsistent with the continuance of the trust for 
sale. There was therefore what is called a reconversion 
of that which was directed to be converted and was not 
converted by the trustees " ( j^). 

Land directed to be sold is subject to all incidents of 
personalty, and money directed to be laid out in the pur- 
chase of land to all the incidents of realty, including 
curtesy (y), but formerly excepting dower (r), though now. 



(o) Per MalinR, V. -C, in Meek v. 

Devenish, L. R., 6 0. D. p. 671; 36 

L. T. 911; 25 W. R. 688. 
(p) Ipi re Davidson, ubi supra, 
(q) Sweetapple v. Bindon, 2 Vem. 

536 ; Cunningham v. Moody, 1 Yes. 



sen. 174; Dodson v. Sat/, 3 Bro. 
C. C. 404, 408. 

(r) The principle of conversion 
''holds in every case except in 
dower." Per liord Hardwicke in 
Crabtree v. Bramble, 3 Atk. 687. 
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since by theDower Act (s),by which women are made dowable 
out of the equitable estate of their husbands, it is probable 
that this exception may have ceased to exist. It was, 
however, considered that the Crown had no equity to have 
money directed to be converted into land so converted, in 
order to cause an escheat (t). Money, however, equitably 
converted into land was not liable to forfeiture on conviction 
of felony (w). 

A married woman, entitled to money devised to be laid Election by 
out in land, was examined apart from her husband whether ^^J^n, 
she would have it laid out in land or elect to receive it as 
money (x). 

In Meek v. Devenish (y) it was decided that a person who Contingent 
was entitled absolutely in a contingent event might, before "*'®'^*' 
the happening of the contingent event, elect; theV.-O. Malins 
being of opinion that it is not necessary that a man should 
be absolutely entitled to property when he gives notice of 
election, but that when he becomes entitled the previous 
notice is operative (2). 

The rule that money directed to be laid out in land shall No conversion 
be considered as land holds only when the quality of land JuaoreticmMy. 
is imperatively fixed on the money {a). "Where there is a 
discretion of any kind there may be no conversion, and in 
the case of Walker v. Denne (J), where the money was 
directed to be laid out in the purchase of land or very long 
terms of years. Lord Eosslyn said that it was a necessary 
circumstance that where it was by will the will, and where 
by contract the deed, must decisively and definitively fix 
upon the money the quality of land, and that that was not 



(«) 3 & 4 wm. 4, c. 105. 

(t) Walker v. Benne, 2 Ves. 170 ; 
but in this case it was doubtful if 
there were an imperative direction 
to convert, but " with that circum- 
stance to convert for the Crown is 
too extraordinary for a Court of 
Equity." Per Lord Rosslyn, S,C,, 
p. 186. 

(u) R$ 'Sarrop'a JSatate^ 3 Drew. 
72G. 



(x) Binford v. Bawden, 1 Ves. 
612. And as to the examination 
for the purpose of declaring her 
election of a married woman before 
the Court or before commissioners, 
see also Pearson v. Brereion, 3 Atk. 
71. 

{y) L. B., 6 C. D. 666 et ubisup. 

{z) Ibid. p. 671. 

(a) JFalker v. Denne^ 2 Ves. 184. 

(b) Ibid. 
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so in that case, for the testator had left it perfectly at large 
whether in the conversion of the property it should be con- 
verted into inheritable property or that species of landed 
property that would be distributable as personal. 
Muthw y. In Mutlow V. Bigg {c) a testator, after giving certain 

•^W* legacies, devised a freehold house to trustees for sale, the 

proceeds to be considered part of his personal estate, and 
gave his residuary real and personal estate to the same 
persons beneficially. The trustees paid all the legacies 
except two out of other parts of the testator's estate, and 
kept the house unsold, granting a lease of it to a tenant. 
The house remained unsold for fifty years, and the two 
legatees permitted their legacies to remain, during the 
whole of that time, impaid, without requiring a sale or any 
formal security on the house. It was held in a suit by the 
personal representative of one of the trustees and residuary 
legatees against the real and personal representatives of the 
testator for the administration of his estate, that they had, 
by their conduct, elected to take the house as reconverted 
into real estate, and that the assent of the unpaid legatees 
might be inferred and the bill was dismissed accordingly. 

(<?) L. R., 1 C. D. 38C ; 45 L. J., Ch. 22 ; 34 L. T. 273 ; 24 W. R. 409. 
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CHAPTEE XXXIV. 



FAILURE OF THE OBJECT OF THE SETTLEMENT. 



Questions have often arisen as to the effect of dispositions 
made in consideration of marriage if the marriage fail to 
take place. In practice the difficulty is to a great extent 
avoided by not executing the settlement till within a short 
time previously to the intended marriage (a). 

According to Pothier, contracts made in consideration Marriage not 
of marriage are made on the tacit condition that the mar- *^^"fi> P^*^* 
riage takes place, and are consequently void if it be not 
so {b) ; but the real difficulty in cases of this kind, in 
dealing with funds made subject to trusts in consideration 
of marriage, seems to be that the parties, though the 
marriage be broken off (and even after an intervening 
marriage), may after all marry each other, and the con- 
sideration for the original trusts of the settlement be thus 
restored (c). 

In Robinson v. Dickinson {d), e^ settlement was made in Mistake, 
contemplation of a marriage which proved to be invalid by 
mistake for want of the proper consents, and it was held 
that a Court of Equity had power to operate upon the 
transaction in a way a court of law could not act, and that 



(a) Dav. Prec, voL 2, pt. 1, 
p. 10 {n). SometimeB a provision 
is inserted to the effect that if the 
marriage does not take place within 
a limited time, such as twelve 
months, the settlement shaU be 
void. See Prideaux, Prec, vol. 2, 
p. 194. 

{b) Les conventions . . . sont 
toutes faites sons la condition si 
nuptice seqnantur, 6 Pothier (ed. 
Dup.), 46, 47. Cited in Fage v. 
HornCj 9 Beav. 670. 



(c) ThomaB v. Brennan, 26 L. J,, 
Ch. 420. 

(d) 3 Buss. 399. But it seems 
to be otherwise as to the legal 
estate at law. See Bright<m v. 
Sandilands, 3 Taunt. 376. In the 
case of Robinson v. Diekinsonf the 
parties were subsequently validly 
married, and executed a second 
settlement differing from the first, 
and the two settlements thus came 
into collision. 
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it would not hold that a transaction founded entirely on 
mistake ought to be considered binding, and this, not only 
as to the non-enforcement of a covenant to settle, but also 
as to funds which had been actually transferred. 

In Page v. Home (e), a settlement made by the intend- 
ing wife in consideration of her marriage, between herself, 
her husband and a trustee for her, by which her property 
was settled upon her and her children, was revoked pre- 
viously to marriage by a second deed to which the trustee 
was not a party. In a suit after the marriage, to set aside 
the original settlement, it was held that, notwithstanding 
that the master had found that the lady had executed the 
original settlement under a mistake as to its operation, 
and believing that the effect would be to make the funds 
subject to her absolute disposal, and that she had volun- 
tarily executed the deed of revocation, yet that the revo- 
cation was invalid, there being too great a probability of 
her being imder the influence of her husband. 

In Chapman v. Bradley (/), it was held by Lord RomiUy 
that the consideration of natural love and affection, a gift 
in favour of the children of a previous marriage, contained 
in a settlement made otherwise in consideration of a mar- 
riage not validly solemnized, inasmuch as the good con- 
sideration was too much mixed up with the bad, and a 
gift to a class, if invalid as to any, was invalid as to all. On 
appeal, however, it was held that the judgment was not 
necessary for the decision of the case, inasmuch as there 
was a trust for the settlor till the marriage was solemnized, 
which meant imtil a valid marriage was solemnized {g). 
Marriage A settlement made previously to and in contemplation 

wife's sister ^^ marriage with a deceased wife's sister, such a marriage 
being absolutely void (though solemnized abroad in a 
country where such marriages are legal) (A), seems to be 
on a footing similar to that of any other voluntary settle- 
rs) 9 Beav. 670 ; 11 Beav. 227. {jg) 32 L. J., Ch. 41. 
(/) 33 Beav. 61 ; 10 Jur., N. S, ih) Brook v. Brook, 3 Sm. & Giff. 
6 ; 32 L. J., Oh. 141. 481 ; 9 H. L. 0. 193. 
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rnent, and the court will not aotively interfere to set it 
aside at the instance of the settlor (i) ; and it is not the 
law that the legal personal representative of the settlor is 
in any better position than the settlor in this respect {k). 

But when there is a limitation to the settlor until mar- 
riage, and he goes through the form of marriage with his 
deceased wife's sister, there is a trust which can arise only 
upon an event which can never occur, and the property 
belongs to the settlor absolutely {k). 

Where a widower married his deceased wife's sister, 
such marriage and subsequent cohabitation were not held 
a suflScient consideration to support a conveyance by the 
wife's sister of the whole of her property to the widower 
absolutely (/). It was, however, as part of the groirnds of 
the decision, held that the fact of the parties going through 
the marriage ceremony and living as man and wife together 
created a fiduciary position between them, so that they were 
under a partial disqualification from conferring benefits on 
each other (m). 

Where leaseholds were conveyed to trustees of a settle- Thomas v. 
ment made in consideration of a marriage which was broken ^^**^''' 
off, the woman, a few days after the settlement was exe- 
cuted, marrying another man, the court decreed a re-con- 
veyance, notwithstanding the possibility above referred to 
that the parties might eventually marry each other, being 
of opinion that it was a possibility not necessary to be 
taken into calculation under the circumstances (n). 

Where a legacy is given for a particular purpose, and Failure of 

purpose of 
gift. 

(i) FerSell)OTzie,L.C. (fol.M.B.), missioners in Matthew y. Sanhury^ 

in Ayerst v. Jetikina, L. R., 16 Eq. 2 Vem. 187. 

276; 21 W. R. 878 ; 29 L. T. 126. (/) Coulaon v. AaUon, 2 De G., 

QeeJffowson Y.Hancock, 8 T. R. 675 ; F. & G. 621. 

£ider v. Kidder, 10 Ves. 360 ; Chap- (m) Ibid, 

many. Bradley, 33 Beav. 61 ; CouUon (n) Thomas v. Brennan, 26 L. J., 

V. Allison, 2 Giff. 279 ; 2 D., F. & Ch. 420. In this case the intend- 

G. 521 ; Gray v. Mathias, 6 Yes. ing husband had recovered 260/. 

286 ; MackUston y. Broum, G Yes. from the ladj for breach of promise 

52 ; Birch y. Blagrave, Ambl. 264. to many. And cf . Essery y. Cow^ 

(k) Per eundem, ibid., not fol- torrf, 32 W.R.618; L. R., 26 CD. 

lowing a dictum of the Lords Com- 191. 
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« 

the purpose fails without the fault of the legatee, it is a 
question of the intention of the testator whether the legacy 
is or is not to take effect. In an early case it was held 
that if a legacy were given for the henefit of an infant in 
one way and it could not be so applied, it might be applied 
for his benefit in another way; for instance, if it were 
given to him to place him in holy orders and he became a 
lunatic (o). And in another case a legatee was held entitled 
to a sum of 100/. left to him as an apprentice fee, though 
never apprenticed (/>). 

Where a testator left power to trustees, with consent of 
the tenant for life, to raise a large sum of money for the 
advancement of his nephew in the army, it was held, on 
the abolition of purchase, that the son, with the consent of 
the tenant for life, was entitled to the sum absolutely (q). 
Difference in It is to be observed that a majority of these cases have arisen 
,,^^28. "* upon wills, and also that a stricter construction is followed 

in the case of a deed inter rivoSy and, in a later case, under 
circumstances very similar to those in Palnier v. Flower^ 
the rule therein laid down was not held applicable in a 
case arising under a settlement. In this case, by a deed a 
sum of money was directed to be held by trustees upon 
trust for the settlor's wife for life, and, after her death, for 
F. W., one of the children of the marriage, who was then 
an oflBcer in her Majesty's army, and it was declared that 
it should be lawful for the trustees, if in their discretion 
they thought fit, to apply any portion of the fund not 
exceeding 2,000/. in or towards effecting the promotion of 
F. W. in the army : 850/. was so supplied, but on the 
abolition of purchase under Royal Warrant of 20th July, 
1871, no further sum could be applied for the same 
purpose. F. W. claimed the balance of the 2,000/. 
absolutely, and the trustees, so far as they were able, 
assented ; but it was held that it was not an absolute gift 

(o) Barlow Y. Grant, iVem. 256. {q) Palmer v. Flowery L. R., 13 

\p) Barton v. CookCy 5 Ves. 461. Eq. 254 ; 20 W. R. 174 ; 41 L. J., 

Ch. 511 ; 25 L. T. 816. 
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but only a discretionary power to advance money for the 
benefit of F. W. in one particular direction, and that the 
case was not the case of a wiU as in Palmer v. Flower (r), 
but of a deed between parties, and that the court must be 
guided by the express words. And the law having abo- 
lished promotion by purchase, the fund could not then be 
so applied (s). 

Where the trusts of a settlement are exhausted, there 
may be a resulting trust to the donor of a gift intended for 
the purposes of the settlement {t), 

A diflBcult question sometimes arises where a provision is Wills, 
made absolutely, but accompanied with an expression of 
the object for which it is given, and such object fails. 
Such questions, however, arise more frequently on wills 
than under settlements, and the point will not be further 
referred to here. It seems that in the case of a will if a 
gross sum or fixed income is given, and a fixed purpose 
assigned for the gift, the Court regards the gift never- 
theless as absolute, and the expressed purpose merely as an 
expression of the motive of the donor (t^). Thus, in 
Barlow v. Gh^ant {x), where the sum of 30/. was given by 
will to an infant to bind him apprentice, and he died, 
nevertheless his executor was held entitled fy). 



(r) Ubi sup. The subject was 
brought into prominence by the 
abolition of purchase in the army. 
Any change of law which effectu- 
ally prevented the purchase of 
livings in the church would give 
further importance to the subject, 
provisions in that behalf being, it 
is believed, very frequent. 

(«) In re Ward's Trusts, L. R. , 7 Ch. 
727; 42L. J., Ch.4; 27L. T. 668; 
20 W. R. 1024. See also Leeke v. 
Lord Kilmorei/, Ir. R. 207 ; Cowper 
Y. Mantellj 22 Beav. 231 ; Robinson 
v. Cleator, 16 Ves. 525 ; CopeY, Wil- 
mot, 1 Col. 396 (n.). 



{t) In re Nash's Settlement, 61 L. 
J., Ch*. 611 ; 46 L. T. 97 ; 30 W. 
R. 406. 

{ti) Per Lord Hatherley (then 
Wood, V.-C.) in He Sanderson's 
Trusts, 3 K. & J. 497. 

{x) Barlow Y. Grant, 1 Vem. 256. 
This case is expressly recognised in 
Cowper V. Mantell (No. 2), 22 Beav. 
231. 

(y) And see Cope v. Wilmot, 1 
CoU. 396 (n.) ; Nevill v. Nevill, 2 
Vem. 431 ; Noel v. Jones, 16 Sim. 
309; Roper on Legacies, 4th ed. 
p. 646. 
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CHAPTER XXXY. 



EFFECT OF DIVORCE ON MARRIAGE SETTLEMSltTS. 



TJi9i>EB the Divoroe Axis, marriage settlements, whether 
ante-nuptial or post-nuptial, may be remodelled by the 
court. It was formerly held, thongh this, as will be seen, 
has been remedied by legislation, that settlements conld 
only be so dealt with in cases where therd had been 
children of the marriage. This doctrine, together with 
the doctrine once entertained, but since declared erroneous, 
that a dissolution of marriage caused a forfeiture of the 
interest under a marriage settlement of, at all eyents, the 
guilty party, led to suits being brought in equity to have 
marriage settlements set aside in cases where there was a 
final decree for dissolution or nullity of marriage. 

Thus, where by a marriage settlement property of the 
wife was given to trustees upon usual trusts, with a trust, 
if there should be no issue, in favour of the wife absolutely 
in case she survived the husband, but otherwise in trust for 
her next of kin, it was held, there being no issue, and the 
marriage being dissolved on the wife's petition, that the 
money belonged absolutely to her, though her husband 
was still living {a). 

However, in Fitzgerald v. Chapman (i), it was held that 
^^i«Bolution ^^ husband's rights were not forfeited by the dissolution 
of marriage, of marriage ; and in Burton v. Sturgeon (c), James, L. J., 



tfowding. 



Settlements 



(a) Per Bomillj, M. B., in Fim- 
sell y. Dowding, L. B., 14 Eq. 421 ; 
41 L. J., Ch. 716 ; 27 L. T. 406 ; 
2 W. R. 881, following Jessop v. 
Blahe, 3 Giff. 639 ; and Swift t. 
Wenman, L. B., 10 Eq. 15 ; 39 L. 
J., Ch. 336 ; 2 L. T. 194 ; 18 W. 
B. 480. Aild see Wilkinson y. 
Gibson, L. B., 4 Eq. 162 ; 16 W. 
B. 983; 16 L. T. 733; 36 L. J., 



Gh. 646 ; and WeUs y. Maihon, 31 
Beay 48 

(^) L.B., 1 CD. 663; 45 L. J., 
Ch. 23 ; 33 L. T. 687 ; 24 W. B. 
130, not following Jessop y. Blake, 
Swift y. Wmman, and FuaseU y. 
Dowding, ubi sup. 

{e) L. B., 2 C. D. 318 ; 45 L. J., 
Ch. 633 ; 34 L. T. 687; 24 W. B. 
130. 
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held that there was no jurisdictioii in the court to punish 
guilt by causing the interest of the guilty party (in that 
ease the husband) to be forfeited, and that a bill by the 
wife impeaching the marriage settlement (there being no 
issue) after dissolution, had been properly dismissed (e^). 
By the 22 & 23 Vict. c. 61 (e), it is enacted as follows: 
" The court, after a final decree of nullity of marriage, or 
dissolution of marriage, may inquire into the existence of 
ante-nuptial or post-nuptial settlements made on the parties 
whose marriage is the subject of the decree, and may make 
such orders with reference to the application of the whole 
or a portion of the property settled, either for the benefit 
of the children of the marriage or of their respective 
parents, as to the court shall seem fit." 

This statute was by a somewhat narrow construction 
held to be restricted to cases where there was issue of the 
marriage ; and it was, indeed, held that the court had no 
power to deal with settlements under the act unless there 
were issue of the marriage living at the date of the order, 
even though there had been such issue living at the date 
of the decree of dissolution (/). 

By the Matrimonial Causes Act, 1878(^7), the court even if there 
may exercise the powers vested in it by the 22 & 23 Vict. cMl^n. 
0. 61 (A), although there are no children of the marriage, 
and the operation of this act appears to be retrospective (t). 

AU deeds, including ordinary separation deeds, whereby 
property is settled upon a woman in her character of wife, 
and to be paid to her while she continues a wife, come 
within the 22 & 23 Vict. c. 61, s. 5 {k). 



{d) Mellish and Baggallay, L. JJ. 
concurred. 

(e) Sect. 6. 

(/) Oraham v. Graham, L. R., 
1 P. & M. 71 1 ; 20 L. T., N. S. 500 ; 

17 W. R. 628 ; following Corranee v. 
Corranee, L. R., 1 P. & M. 496 ; 
37 L. J., Mat. 44 ; 16 W. R. 393 ; 

18 L. T., N. S. 636 ; Thomas v. 
Thomas, 2 Sw. & Tr. 89, and Bird 
V. Bird, L. R., 1 P. & M. 231. 



ig) 41 & 42 Vict. c. 19, b. 3. 

ih) Sect. 6. 

(i) Ansdell v. Ansdell, L. R., 6 
P. D. 138 ; 28 W. R. 832; 49 L. J., 
P. D. & A. 67. Bat see Tgleaias y. 
YgUsias, L. R., 4 P. D. 71 ; 40 
L. T. 37 ; 27 W. R. 432 ; and, as 
to accrued diyidends, Faul y. Faul, 
L. R., 2 P. & M. 93; 39 L. J., 
Mat. 60. 

{k) Worsley v. Worsley, 1 P. & M. 
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Discretion of 
the judge. 



Variation not 
made for 
benefit of 
strangers. 



In dealing with settlements under this section, the court 
will think first of the children (/) (if any), and then will 
deal with the funds in settlement in almost unfettered 
discretion ; and, according to the conduct of the parties,- 
may give the income of the wife to the husband, and vice 
versd, of the husband to the wife. Thus, if the guilty 
one be the richer, he or she must contribute to the support 
of the poorer one. If the union has been broken by, and 
the common home abandoned by, the criminality of one 
without the fault of the other, the innocent party should 
not, in addition to the grievous wrong done by the breach 
of the marriage vow, be wholly deprived of means to the 
scale of which he or she may have learnt to live (w). In 
deciding these cases, the relative sums contributed by each 
party, the conduct of each, the total amount of their joint 
income, the relation it bears to the requirements of the 
parties, and their respective prospects of increased income, 
are all elements to be considered (n). 

The court will not interfere where there is a discretionary 
trust to pay income to one of the parties (o). And the 
court has not power to vary a marriage settlement by 
depriving an infant child of the marriage of any interest 
secured by such settlement (p). 

The court has only power to vary settlements if it be 
" for the benefit of the children of the marriage or of their 
respective parents," and cannot relieve the parent of a 
petitioner who had covenanted to pay an annuity to a 
wife who had misconducted herself if she survive her 
husband and children {q) ; but it may relieve one of the 
parties from a covenant to appoint in favour of the 



648 ; 38 L. J., Mat. 43 ; 12 W. R. 
743 ; 20 L. T. 646. 

{I) Paid V. Paul, L. R., 2 P. & 
M. 93; 39 L. J., Mat. 60; 23L.T. 
196; 18W. R. 1007. 

(m) March t. Mareh^ L. R., 1 P. 
& M. 440. 

(») Ibid. 



{o) Milne V. Milne, 2 P. & M. 
296. 

Cp) Crispy. Crisp, 2 P. & M. 426 ; 
42 L. J., Mat. 13 ; 27 L. T. 428 ; 
21 W. R. 79. 

{q) Sykea v. Syhes, L. R., 2 P. & 
M. 163; 39 L. J., Mat. 62; 23 L. 
T. 239 ; 18 W. R. 984. 
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other (r). The court has no power to vary the provisions 
in a settlement for the appointment of new trustees («). 

The ludffes have an absolute ludioial discretion as to the ^^^ ^^.r 

orders ap- 

provisions to be made for the parties respectively out of pealable. 
settled property, and the Court of Appeal wiU not interfere 
unless there has been a clear miscarriage in its " exercise ;" 
but where an order was made depriving a husband of all 
interest in his wife's property, which was of considerable 
amount, the order was varied on appeal, so far as to allow 
payment thereout of debts incurred by the husband for 
the purposes of the joint establishment (t) ; and the judge 
has power in a proper case to review and vary his order as 
to a settlement (w). 

In Collis V. Hector (a?), an English marriage settlement 
was held not affected by a decree of divorce obtained by 
the husband, a Turk, from the Patriarch of Babylon, as to 
funds originally belonging to the husband, though the 
wife's interest would have been destroyed according to the 
law of Turkey. 

(r) Benyon y.Benyon, L. B., 1 P. {t) Wigney v. Wigneyy L. B., 7 

D. 447; 46 L. J., P. 96; 24 W. P. D. 177; 61 L. J., P. 62; 46 

R. 960. L. T. 442 ; 30 W. R. 722. 

(«) Hope V. HopSy L. R.) 3 P. & (w) Gladstone v. Gladstone, L. R., 

M. 226 ; 44 L. J., Mat. 31 ; 31 L. 1 P. D. 442 ; 46 L. J., P. 82 ; 46 

T. 592 ; 23 W. R. 110 ; MaudslayY. L. T. 380 ; 24 W. R. 739. 

Maudslay, L. R., 2 P. D. 256 ; 47 L. {x) L. R., 19 Eq. 334 ; 44 L. J., 

J., P. 26 ; 38 L. T. 323. Ch. 267 ; 32 L. T. 223 ; 23 W. R. 

485. 
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CHAPTER XXXVI. 

FOSTHTIHOUS CHILDREK. 

Child *w ventre PosTHUMOUS children are considered for most, if not for all, 
M bom.^* purposes, as having been bom during the lifetime of their 
deceased father. In Thellusaon v. Woodford {a) ^ BuUer, J., 
says : — " Such a child has been considered as a nonentity. 
Let us see what this nonentity can do. He may be vouched 
in a recovery, though it is for the purpose of making him 
answer over in value. He may be an executor. He may 
take under the Statute of Distributions. He may be en- 
titled to a charge for raising portions. He may have an 
injunction." Some other cases put this beyond doubt. In 
Wallis V. Sudson (ft), Lord Hardwicke says : — " The prin- 
cipal reason I go upon in the question is, that the plaintiff 
was en ventre sa mkre at the time of her brother's death, and 
consequently a person in rerum naturdy so that both by the 
rules of the common and civil law she was to all intents and 
purposes a child as much as if bom in the father's Uf etime. 
In the same case, Lord Hardwicke takes notice that the 
civil law confines the rule to cases where it is for the benefit 
of the child to be considered as bom ; but, notwith- 
standing, he states the rule to be, that such child is to be 
considered living to all intents and purposes " (c). 

Contingent By early decisions, the doctrine that a remainder should 

remainder. ^^^^ ^^ ^^^ ^^^ ^^^^^^ ^f ^j^^ determination of the par- 
ticular estate preceding it at furthest, w«u3 extended so as to 
admit the case of an unborn posthumous child. However, 

(a) 4 Yes. 227) 322. chUd en ventre sa mire would not "be 

(b) 2 Atk. 117. considered bom in cases where it 
[e) But the universality of the was to its prejudice ; and it will be 

proposition probably requires some further seen that a child en ventre 

modification. In the case above sa tnhe is not in all cases entitled 

cited it was strongly argued (and to an account of rents previous to 

not decided to the contrary) that a birth. 
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in Beeve v. Long (a?), in the House of Lords, it was decided 
otherwise upon limitation created by will. To remove all 
doubts, recourse was had to legislation, and by a statute of 
William the Third (^), it was enacted to the effect that post- 
humous children should take contingent remainders in the 
same manner as if born in their father's lifetime. 

Notwithstanding that by the preamble to that act there Difference as 
appeared implied some intention to the contrary, yet, inas- and^^led^ 
much as the enacting words extend to take in the case, it realty, 
seems that a posthumous child is entitled to the inter- 
mediate profits of land settled as well as to the lands them- 
selves, and the profits thereof received in the interval before 
the birth of the child by any person must be accounted for 
to the child when bom (/). 

If the real estate descended, however, to the posthumous 
child, the profits need be accounted for only from the birth 
of the child (g). 

The person receiving the rents in the interval, and 
entitled, in the event of no posthumous child being bom, 
is sometimes termed the " qualified" heir (A). 

It has always been considered, in the case of descended 
estates, that the posthumous heir could have no account 
for intermediate rents actually received by the " qualified 
heir" previously to the child's birth (t) ; but it was doubted 
whether the intermediate income, if not actually received 
by him, could be recovered by him or not. However, it 
appears from the registrar's book that the decree in Bassett Bassett v. 
V. Bassett (k) was not, as the report infers, a declara- 
tion merely that the posthumous child was not entitled to 
an account of the descended land, but a declaration that 

(i) 1 Salk. 227, cited in Co. Litt. Hichardson, Johns. 754. 

298 a, note (3) (Mr. Butler's note). (i) Watkins on Descents, p. 685, 

(e) 10 Will. 3, c. 22 (in some and Year Book, 9 Hen. 6, there 

editions c. 16). cited; Goodtitley. Newman, 3Wils. 

(/) Per Lord Hard wicke in ^a«- 516. See contra, Goodall v. GaiO' 

ictt V. Bassett, 3 Atk. p. 206. thorne, 2 Sm. & Giff. 376. 

(ff) Ibid. {k) Uhi sup, ; Richardson v. 

(A) Per Lord Hatherley (then Biehardson, ubi sup. p. 760. 
Wood, V.-C.) in Richardson v. 

r2 
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the rents and profits of the settled estates belonged to him 
from the time of his father's death, and that the rents and 
profits of the descended land belong to him from birth 
only (k). 

In case of descended land, the qualified heir is entitled 
to all he receives, and is not a tmstee thereof for the post- 
humous infant, who is therefore not in this respect, as is 
sometimes with too great generality said (/), considered to 
have been bpm for all purposes which are for his benefit (m). 

Indeed, it appears that the tenants owe a duty to the 
qualified owner (/»), and the now clearly ascertained rule is, 
that the posthumous heir is entitled to rents of descended 
real estate only from the date of his birth, whether the 
prior rents have been already received by the qualified heir 
or no, and an estate which, by virtue of a settlement, de- 
volves on a posthumous heir as tenant in tail by descent, is 
not a settled estate for the purposes of this question (o). 



{k) See note (k), sup. (n) Siehardtan t. Sichardson, ubi 

(I) 2 H. Bl. 399. tup. 
(m) Biehardton y, Biehardton, ubi (o) Ibid, 

sup. p. 764. 
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By Lord Oranworth's Act («), very convenient powers in Appointment 
regard to the appointment of new trustees were given J^esf^ """ 
generally, so as to render unnecessary the repetition in 
each settlement of the usual powers in that behalf. The 
statutory power was, however, generally considered in- 
sufficient, in so far as it did not provide that on an appoint- 
ment the number of trustees might ever be reduced, or for 
the case of a trustee being absent from the United King- 
dom ; and it was also generally (as was anticipated by the 
act) desired to nominate some person to make the appoint- 
ment. In these particulars it was, therefore, necessary 
(if the act were taken advantage of at all) to supplement 
the statutory provisions by further provisions (6). 

Now, by the Conveyancing Act, 1881 (c), larger powers 
have been given, and they may generally be relied upon 
as sufficient, with the addition only (if it be desired) of 
the nomination of a person to make the appointment (d) ; 
and, by the same act, on an appointment of new trustees, 
the trust property (except mortgages, stock, &c.) is to vest 
in the new trustees by simple declaration of the appointor 
only (e) ; and where there are more than two trustees, in 
certain circumstances one may retire without a further 
appointment (/). 

A trustee of a settlement cannot retire as a matter of Retirement of 
course except by the consent of all the beneficiaries, except 
under a special power in the instrument creating the trust, 

(a) 23 & 24 Vict. c. 146, s. 27. 23 & 24 Vict. c. 145, as. 11 to 30. 

\b) Dav. Preo. voL 3, pt. 2, (rf) 44 & 46 Vict. c. 41, s. 31, 

p. 721 ; Prideanx, Prec. voL 2, eub-s. 3. 
p. 193. W Ibid. s. 34. 

(e) 44 & 46 Vict. c. 41, repealing (/) Ibid, s. 32. 
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or by an order of some oompetent court (g) ; and he must 
find some person willing to take his place (A). 

Settlements of real estate shoidd contain a covenant for 
title by the settlor with the trustees and their assigns, 
otherwise objections may be taken by a purchaser under 
the power of sale, that he has not the advantage of the 
usual chain of covenants for title, as the trustees will only 
covenant against their own incumbrances, and it is possible 
that such an objection might be sustained, and the power 
of sale thereby rendered ineffectual (*). 
Severing It was oftcn thought doubtful how far it was lawful 

*™*- and proper to divide up a truflt by appointing difiPerent sets 

of trustees for different parts of the trust estate. However, 
trusts were allowed by the court to be executed " piece- 
meal " in a case where the persons entitled to the legal 
estate in the whole premises consented, and new trustees 
were appointed of a will so far as it related to a certain 
annuity only {k) ; and in another case under the Trustee 
Act, 1850, a person was appointed a trustee of a part 
only of a trust property for the purpose of transferring it 
into court, though it was intimated that a trustee could 
not usually be appointed for a limited purpose only (/). 

Now, however, by the Conveyancing Act, 1882 (w), on 
appointment of new trustees, the trust estate may be 
severed, and a separate set of trustees, or, in certain cases, 
a single trustee, may be appointed for a part of the trust 
estate held upon distinct trusts (n). 
Right to re- On the final distribution of a trust fund, it is usual, 

Is&se 

except in simple cases, for the trustee to require and receive 
a release under seal from the beneficiaries (o). 

There is, however, strange as it may appear, an absence 

(ff) Lewin on Trusts, p. 553. (/) In re Sodgson^ L. B., 11 C. 

\h) But cf . now the 44 & 45 Vict. D. 88. 

0. 41, 88. 31, 32. (m) 45 .& 46 Vict. c. 39. 

(%) Dart, y. & P., 5th ed. vol. 1, (n) Seot. 6 (retrospective), 

p. 545, and cases there cited. (o) Prideaux, Oonv., 11th ed. 

(*) In re DennWe Trttett, 12 W. p. 595. 
R. 575. 
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of authority whether a release oan be insisted on as of right, 
as there are dicta of the judges on both sides {p). 

In Re Caterh Trusts (q), it was held that trustees upon 
transferring funds not directly to the persons entitled, 
but to trustees for them, were not entitled to a release from 
such trustees; but, semble, that they were so from the 
beneficiaries themselves. 

Trustees on winding up an estate are, however, entitled 
to an acknowledgment in writing, not under seal, that the 
final payment has been received in full discharge of all- 
sums due under the settlement, and they are entitled to 
retain a substantial sum in hand to meet possible litigation 
until they receive such an acknowledgment (r). 

A compromise by way of family arrangement of disputed Compromisefl. 
rights will be supported by the courts, and is in itself 
a sufficient consideration without a pecuniary considera- 
tion («) ; and the validity of such a compromise of disputed 
rights depends on the facts existing at the date thereof, and 
will not be affected by subsequent events, such as a later 
judicial determination showing that the rights of the par- 
ties were other than had been supposed, and that one party 
had nothing to give up (t). 

A settlement of personal property made according to Domicile. 
English law may be valid as to property in England, 
although invalid by the law of the country where the par- 
ties are domiciled. Thus, where a settlement executed by 
intending husband and wife, the former being a domiciled 
Frenchman and the latter intending so to become, was 
invalid by French law because not executed before a 
notary (w), it was yet held to be valid as to the personal 
property of the lady in England (x). 

(p) Cf. Chadwiek ^, HeaHey, 2 CooAr^ y. jE>i^A^2«^(^nreported),be- 
CoU. 137, 142 ; Re Wright's Trusts, fore Chitty, J., Lent Term, 1884, 
3 £. & J. 421 ; Warter v. Ander- where 760/. was so retained. 
son, 11 Ha. 303 ; Re Cater' s Trusts, (a) JodrellY.Jodrell, 14Beav. 397. 
25 Beav. 366 ; King y. Mullins, {t) Zatoton y. Campion, 18 Beay. 
1 Drew. 308. 87. 

(q) Ubi sup, (u) Cf. Code Nap. Art. 1394. . 

(r) Chadwiek y. Seatley, ubi sup. ; {x) Van Grutten y. Digby, 31 
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Becitals. 



lUegitimate 
children. 



Benewals. 



A recital in a trust deed may be conclusive evidence 
against the trustees, and it has been judicially said that a 
recital of a transfer of sum of stock to trustees would bind 
them as much as actual transfer (y). 

Where the recitals and operative part of a deed conflict, 
it is probably the better opinion that if the operative part 
be clear it will not be controlled by the recitals, but that 
if it be ambiguous it may be explained thereby (a). 

Illegitimate children are so rarely intended to be bene- 
fited by a marriage settlement, that it is unnecessary to 
consider here with any particularity how far and by what 
expressions they may become benefited. It is presumed, 
however, that if sufficiently designated and already existent, 
they may take any benefit intended for them ; but it must 
be remembered that the term " children " means, prima 
facie^ legitimate children only, unless it is clear that such a 
meaning could not be intended, and also that it is doubtful 
how far it is possible lawfully to provide for future illegiti- 
mate children {a). 

A trustee of leaseholds, and as a rule any person with 
a limited interest therein, such as a tenant for life, if he 
renew them, is considered to do so for the benefit of the 
trust estate. A person in such a position should rather let 
a lease run out than attempt to renew it for his own 
benefit, and on public grounds the trustee may be the 



Beav. 561 ; and see case there cited ; 
and cf. Collia v. Hector , L. R., 19 
Eq. 334; 44 L. J., Ch. 267; 32 
L. T. 223 ; 23 W. R. 48o. 

(y) Storyy. Gape, 2 Jur., N. S. 7C6. 
But see contra, perCranworth, L. C, 
in Davis v. Chambers, 3 Jur., N. S. 
297| where it is said that such recital 
is only Biion^ primA facie eyidence. 

(z) See on the suhject (amongst 
other cases) Jenner v. Jenner, L. R. , 
1 Eq. 361 ; 12 Jur. 138; 35 L. J., 
Ch. 329, and cases there cited. 

(a) See on the subject, Ellis v. 
Houstoun, L. R., 10 0. D. 236 ; 27 
W. R. 501 ; Laker y. ITordem, L. 
R., 1 0. D. 644 ; 45 L. J., Ch. 315 ; 



34 L. T. 88 ; 24 W. R. 643 ; In re 
AyUi Trusts, L. R., 1 C. D. 282 ; 
Dorin v. Dorin, L. R., 17 Eq. 463 ; 
7 H. L. 568 ; 31 L. T. 281 ; 23 W. 
R. 570 ; In re Goodwin's Trusts, L. 
R., 17 Eq. 345 ; 43 L. J., Ch. 258 ; 
22 W. R. 619 ; Occleston v. FuUa- 
love, L. R., 9 Ch. 147 ; 43 L. J., 
Ch. 147 ; 29 L. T. 780 ; 22 W. R. 
305 ; Hill v. Crook, L. R., 6 H. L. 
265 ; 42 L. J., Ch. 702 ; 22 W. R. 
137; Pratt v. Matheuj, 22 Beav. 
328; Howarth v. Mills, L. R., 2 
Eq. 389; 14 L. T. 544; HoU v. 
Sindrey, L. R., 7 Eq. 1 70 ; Meltham 
V. Devon, 1 P. W. 629 ; Blodwell v. 
Edwards, Cro. Eliz. 509. 
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only person of all mankind who may not have the lease (ft), 
and it makes no difference that the lease has been refused 
to be renewed to the beneficiary (c). 

The principle of equity as to renewals appears to extend 
to cases where there is no actual right to renew, if there is a 
species of tenant-right or goodwill, as in the case of leases 
from colleges and ecclesiastical bodies, or even perhaps in 
the case of very old tenants {d). 

Where a person with a limited interest renews for the Payment of 
benefit of the estate and finds the whole money, difficult 
questions sometimes arise as to the ultimate incidence of 
the payment. "Where a tenant for life pays for the re- 
newal he is entitled to compensation from the remainder- 
men (in the absence of special provision) in the inverse 
proportion to the amount of his own enjoyment ; and the 
amount to be paid by the remaindermen, in respect of the 
fines and expenses of renewal, must be ascertained by 
reference to the actual enjoyment of the tenant for life, 
with compound interest up to the death of the tenant for 
life, and simple interest afterwards {e). 

A rough rule of tbimib once existed that in such cases 
the tenant for life should pay one-third and the remaider- 
men two-thirds, a rule which sometimes may have failed 
to work complete justice, but which saved considerable 
difficulty in adjustment. 

Express provision is sometimes made in the settlement Out of what 
for payment of such charges by sale, or by mortgage, or ^ ^*^* 
out of the income of the estate. In the first case the 
tenant for life loses the income of the part sold ; in the 
second, he keeps down the interest on the mortgage ; in 
the third, he bears the whole burthen of the expense (/). 



(b) Per King, L. C, in Keeeh v. 
Sand/ordy White & Tudor, L. C, 
vol. 1. 

le) Ibid. 

(d) See Pickering v. Vowles, 1 Bro. 
C. C. 197 ; Edwards v. LewiSy 3 
Atk. 638. 

ie) Bradford Y.BrownjohnfJj.'R.f 

Ch. 711; 



3 

Ij. J., 



16W. R.600, 1178; 37 
Ch. 198 ; 18 L. T. 388 ; 



Nightingale v. Zatctony I Bro. C. C. 
440. And see White y. Whitey 
9 Ves. 664 ; Giddings v. Oiddingty 
3 Buss. 241 ; HudleaUm y. Whelp- 
daUy 9 Ha. 776 ; Jonee y. JoneSy 
5 Ha. 440. And see Inaac y. Wally 
L. R., 6 C. D. 706. 

(/) Bradford y. Brotonjohny ubi 
8up. ; Ainalie y. Harcourty 28 Beay. 
313 ; SoUey y. Woody 29 Beay. 482. 
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Costs of 
Bettlement. 



Where there is an alternative trust it is doubtful how 
far a trustee may safely exercise the discretion so as to 
throw the burden on the tenant for life as against the 
remaindermen, and rice tend (g). 

It is to be observed that there may be a difference 
whether the expression is ^' annual " rents and profits, or 
" rents and profits " simply, the use of the latter form 
being sometimes considered as equivalent to a direction 
for payment out of the corpus (A), though the natural 
meaning of the words is annual income (t). 

When a special fund is set apart to pay for renewals, 
and renewal becomes impossible, difficult questions may 
arise as to what is to become of the fund (k). 

Under the 23 & 24 Vict. c. 145 (/), there are special 
statutory provisions authorizing, and in certain cases 
obliging trustees to renew and raise the expenses out of 
the corpus of the estate (m). 

Renewals of leaseholds are becoming less frequent, but 
the rules of equity applicable to payments made in respect 
thereof are for the most part applicable by analogy to any 
payments made for the benefit of the estate by any persons 
with limited interests. 

In the case of a settlement of personal property the 
practice is for the solicitor of the lady to prepare the 
settlement, whether the property come from the husband 
or wife, or from both, and for the husband to pay for it : 
and a solicitor acting in the preparation of the settlement 
may claim payment from the husband, though employed 
and retained by the intending wife or her parents ; usage 



{ff) Lewin on Tmsts, 7th ed. 
p. 335. 

(A) In re Barber's Settled Estate, 
L. R., 18 0. D. 629 ; 60 L. J., Ch. 
769 ; 45 L. T. 433 ; 29 W. R. 909. 

(i) Per Lord Hardwicke, L. C, 
in Ivy V. Gilbert, 2 P. W. 13 ; and 
see Allen Y. Fackhouse, 2 V. &B. 65. 

{k) Morris v. Hodges, 27 Beav. 
625 ; Tardiff v. Robinson, ibid. 629 
(n) ; In re Money's Trusts, 2 Dr. & 
Sm. 94. Aa to effect ol leaseholda 



renewable by practice being taken 
by a railway company, see In re 
Wood's Estate, L. R., 10 Eq. 622 ; 
19 W. R. 69 ; 40 L. J., Ch. 179 ; 
23 L. T. 430. See Maddy v. Hale, 
L. R., 3 G. D. 327 ; and In re 
Barber'* s Settled Estates, ubi sup. 

(/) Sect. 8. 

(m) And as to ecclesiastical 
leases, see 23 & 24 Vict. c. 124, 
s. 20. 
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in suoh oases making the husband liable to indemnify any 
one who, on the part of his wife, has properly incurred 
liability by retaining the solicitor (n). 

Where the lady was an infant residing with, and 
forming part of, the family of her father, and the in- 
structions were given by the father, under circumstances 
where a jury would hold that they were given by him as 
her agent, it was held that she and her husband were 
liable to be jointly sued as for a debt contracted by her 
for necessaries before her marriage (o). 

It may be added that marriage settlements are specially 
excluded from the operation of the Bills of Sale Act, 1878, 
and the Bills of Sale Amendment Act, 1882 {p)y but that 
post-nuptial settlements not in pursuance of ante-nuptial 
articles would fall within the acts (q). 

Under the Stamp Act, 1870 (r), a heavy ad valorem 
duty is imposed on settlements (s). 



(») Helps V. Clayton^ 17 C. B., 
K. S. 653. It is probable that 
usually the same rule will apply as 
to setdements of realty exoept un- 
der special circumstances. 

(0) Helps y. Clayton, ubi sup. 
And quare as to how far (if at all) 
the practice will now vary since 
recent legislation conferring further 
rights and obligations on married 
women. 

(p) See 41 & 42 Vict. 0. 31, s. 4 ; 
and 45 & 46 Vict. c. 43, s. 3. 

{q) Baldwin on Bankruptcy, 
p. 19 ; Fowler v. Foster, 28 L. J., 
Q. B. 210; 5 Jur., N. 8.99. 

(r) 33 & 34 Vict. c. 97. 

[s) By sects. 124—126, it is 
enacted as follows : — 

"Where any money which may 
become due or payable upon any 
policy of insurance, or upon any 
security, not being a marketable 
securily, is settled or agreed to be 
settled, the instrument whereby 
such settlement is made or ag^reed 
to be made is to be charged with 
ad yalorem duty in respect of such 
money. 

* ' Provided as follows : 
" (1) Where, in the case of a 



i; 



policy of insurance, no proyision is 
made for keeping up the policy, 
the ad yalorem daty is to be charged 
only on the yalue of the policy at 
the date of the instrument. 

**(2) If in any such case the in- 
strument contains a statement of 
such yalue, and is stamped in ac- 
cordance with such statement, it 
is, so far as regards such policy, to 
be deemed duly stamped, unless or 
untU it is shown that such state- 
ment is untrue, and that the in- 
strument is in fact insufficiently 
stamped. 

" 125. (1) An instrument charge- 
able with ad yalorem duty as a 
settlement in respect of any money, 
stock or security, is not to be 
charged with any further duty by 
reason of containing provision for 
the payment or transfer of the same 
money, stock or security. 

** (2) Where any money, stock 
or security is settled, or agreed to 
be settled, by a person who has 
only a reversionary interest therein, 
and the instrument whereby such 
settlement is made, or agreed to be 
made, contains a covenant by the 
person entitled in possession to the 
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interest or diyidendfl of such money, 
stock or security for the payment, 
during the continuance of such 
possession, of any annuity or yearly 
sum not exceeding interest at the 
rate of il. per cent, per annum 
upon the amount or value of such 
money, stock or security, such in- 
strument shall not be charged with 
any duty in respect of such cove- 
nant. 

"126. (1) Where several instru- 
ments are executed for effecting 
the settlement of the same property, 
and the ad valorem duty chargeable 
in respect of the settlement of i^uch 
property exceeds 10«., one only of 
such instruments is to be charged 
with the ad valorem duty. 

** (2) Where a settlement is made 
in pursuance of any previous agree- 
ment, or articles upon which any 
ad valorem settlement duty exceed- 
ing 10«. has been paid in respect of 
the same property, such settlement 
is not to be charged with any ad 
valorem settlement duty. 

** (3) In each of the aforesaid 
cases, the instruments not charge- 
able with ad valorem duty are to 
be charged with a duty of ten 
shillings.*' 

And the schedule to the same 
act, under the head Settlement, is 
as follows : 



* * Settlexent. — Any instrument 
whether voluntary or upon any 
good or valuable consideration 
other than a bond Me pecu- 
niary consideration, whereby any 
definite and certain principal sum of 
money (whether charged or charge- 
able on lands or other hereditaments 
or heritable subjects or not, or to be 
laid out in the purchase of lands 
or other hereditaments or heritable 
subjects or not), or any definite 
and certain amount of stock or 
any security is settled or agreed 
to be settled in any manner what- 
soever: 

" For every 100/., and also for 
any fractional part of 100/., of 
the amount or value of the pro- 
perty settled or agreed to be 
settled bs. 

*^ Exemption. 

"Instrument of appointment 
relating to any property in favour 
of persons specially named or de- 
scribed as the objects of a power 
of appointment created by a pre- 
vious settlement stamped with ad 
valorem duty in respect of the 
same property, or by will, where 
probate duty has been paid in 
respect of the same property as 
personal estate of the testator." 
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13 Eliz. 0. 5. 

For avoiding and abolishing of feigned, coyenous and fraudulent 13 Eliz. c. 6. 
feoffments, gifts, grants, alienations, conveyances, bonds, suits, 
judgments and executions, as well as of lands and tenements, as of 
goods and chattels, more commonly used and practised in these 
days than hath been seen or heard of heretofore, which feoffments, 
gifts, grants, alienations, conveyances, bonds, suits, judgments, 
and executions, have been, and are devised and contrived of malice, 
fraud, covin, collusion, or guile, to the end, purpose, and intent, to 
delay, hinder or defraud creditors and others of their just and 
lawful actions, suits, debts, accounts, damages, penalties, for- 
feitiu'es, heriots, mortuaries and reliefs, not only to the let or 
hindrance of the due course and execution of law and justice, but 
also to the overthrow of all true and plain dealing, bargaining and 
chevisance between man and man without the which no common- 
wealth or civil society can be maintained or continued : 

2. Be it therefore declared, ordained and enacted by the authority 
of this present parliament, that all and every feoffment gift grant 
alienation bargain and conveyance of lands tenements heredita- 
ments goods and chattels or any of them or of any lease rent 
common or other profit or charge out of the same lands tenements 
and hereditaments goods and chattels or any of them by writing 
or otherwise and all and every bond suit judgment and execution 
at any time had or made sithence the beginning of the Queens 
Majestys reign that now is or at any time hereafter to be had or 
made to or for any intent or purpose before declared and expressed 
shall be from henceforth deemed and taken (only as against that 
person or persons his or their heirs successors executors adminis- 
trators and assigns and every of them whose actions suits debts 
accounts damages penalties forfeitures heriots mortuaries and reliefs 
by such guileful covenous or fraudulent devices and practices as 
aforesaid are shall or might be in any ways disturbed hindered 
delayed or defrauded) to be clearly and utterly void frustrate 
and of none effect; any pretence colour feigned consideration 
expressing of use or any other matter or thing to the contrary 
notwithstanding. 
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S» And be it farther enacted by the anthority aforesaid that all 
and every the pc^ea to sach feigned coyinons or frandnlent 
feoffment gift grant alienation bargain oonyeyance bonds suits 
judgments ezecations and other things before expressed and 
being priyy and knowing of the same or any of them; which 
at any time after the tenth day of June next coming shall 
wittingly and willingly pat in are ayow maintain justify or defend 
the same or any of them as true simple and done had or made 
boni fide and upon good consideration; or shall alien or assign 
any the lands tenements goods leases or other things before men- 
tioned to him or them conyeyed as is aforesaid or any part thereof 
shall incur the penalty and forfeiture of one years yalue of the 
said lands tenements and hereditaments leases rents commons or 
other profits of or out of the same ; and the whole yalue of the 
said goods and chattels and also so much money as are or shall be 
contained in any such covinous and feigned bond; the one moiety 
whereof to be to the Queens Majesty her heirs and successors and 
the other moiety to the party or parties giieyed by such feigned 
and fraudulent feoffment gift grant alienation bargain conveyance 
bonds suits judgments executions leases rents commons profits 
charges and other things aforesaid to be recovered in any of the 
Queens courts of record by action of debt bill plaint or information 
wherein no essoin protection or wager of law shall be admitted for 
the defendant or defendants ; and also being thereof lawfully con- 
victed shall suffer imprisonment for one half year without bail or 
mainprise. 

4. Provided always and be it further enacted by the authority 
aforesaid that whereas sundry common recoveries of lands tene- 
ments and hereditaments have heretofore been had and hereafter 
may be had against tenant in tail or other tenant of the freehold 
the reversion or remainder or the right of reversion or remainder 
then being in any other person or persons; that every such common 
recovery heretofore had and hereafter to be had of any lands tene- 
ments or hereditaments shall as touching such person and persons 
which then had any remainder or reversion or right of remainder 
and reversion and against the heirs of every of them stand remain 
and be of such like force and effect and of none other, as the same 
should have been if this act had never been remade. 

6. Provided always and be it further enacted by the authority 
aforesaid that this act or any thing therein contained shall not 
extend to make void any estate or conveyance by reason whereof 
any person or persons shall use any voucher in any writ of 
formedon now depending or hereafter to be depending but that all 
and every such vouchers in any writ of formedon shall stand and 
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be in like force and effect as if this act had neyer been had ne made; 
anything before in this act contained to the contrary notwith- 
standing. 

6. Proyided also and be it enacted by the authority aforesaid 
that this act or anything therein contained shall not extend to any 
estate os interest in lands tenements hereditaments leases rents 
commons profits goods or chattels had made conveyed or assured 
or hereafter to be had made conveyed or assured which estate or 
interest is or shall be upon good consideration and bona fide 
lawfully conveyed or assured to any person or persons or bodies 
politick or corporate not having at the time of such conveyance or 
assurance to them made any manner of notice or knowledge of such 
covin fraud or collusion as is aforesaid ; anything before mentioned 
to the contrary hereof notwithstanding. 

7. This act to endure until the end of the first session of the 
next parliament. [Made perpetual by 29 Eliz. c. 5. See 27 EHz. 
C.4.] 



27 Eliz. c. 4. 

FoBASMTJCH as not onely the Queenes most excellent Majestic, 27 Eliz. c. 4. 
but also divers of her Highnes good and lovinge subjects and 
bodies politique and corporate, after conveiances obtained or to be 
obtained and purchases made or to be made of landes tenementes 
leases estates and hereditamentes for money or other good con- 
siderations may have incurre and receive great losse and prejudice, 
by reason of fraudulent and covenous conveiances estates giftes 
grantes charges and limitations of uses, heretofore made or here- 
after to be made of in or out of lands tenementes or hereditaments 
80 purchased or to be purchased ; which said giftes grauntes charges 
estates uses and conveiances were or hereafter shall be meant or 
intended, by the parties that so make the same, to be fraudulent 
and covenous of purpose and entent to deceive such as have pur- 
chased or shall purchase the same, or els by the secret entent of the 
parties, the same be to their owne proper use and at their fre 
disposition coloured neverthelesse by a fained countenance and 
shewe of woordes and sentences as though the same were made 
bona fide for good causes and upon just and lawfull considera- 
tions : for remidy of which inconveniences, and for the avoyding 
of such fraudulent fayned and covenous conveyances giftes 
grantes charges uses and estates, and for the maintenance of 
upright and just dealing in the purchasing of landes tenements 
and hereditaments be it ordeined and enacted by the authoritie of 
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fhis present Parliament that all and eyerie conyeiance graunt 
charge lease estate incombrance and limitation of use or uses of in 
or out of any landes tenements or other hereditaments whatsoeyer, 
had or made any time heretofore sithenoe the beginninge of the 
Queenes Majesties raigne that nowe is, or at any time hereafter to 
be had or made, for the intent and of purpose to de&aude and 
deceiye such person or persons bodies pollitique or corporate as 
haye purchased or shall afterwards purchase in f e simple f e tail for 
life liyes or yeres the same landes tenementes and hereditamentes 
or any part or percell thereof, so formerly coyeid graunted leased 
charged incumbred or limitted in use, or to defraude and deceiye 
such as haye or shall purchase any rent profite or commoditie in or 
out of the same, or any parte thereof, shall be deemed and taken 
only as against that person and persons bodies pollitique and 
corporate or his heirs successors executors administrators and 
assignes and against all and eyeri other person and persons lawfully 
haying or claiming by from or under any of them which haye 
purchased or shall hereafter so purchase for money or other good 
consideration the same landes tenements or hereditaments or other 
paii; or percell thereof, or any rent, profet or comoditie in or out 
of the same, to be utterly yoide frustrate and of none effecte ; any 
pretence, colour, fained consideration, or expressinge of any use or 
uses, to the contrari notwithstanding. 

And be it foorther inacted by the authoritie aforesaide, that all 
and eyerie the parties to such fained coyenous and fraudulent giftes 
grantes leases charges or conyeiances before expressed, or beinge 
priyie and knowing of the same or any of them, which after the 
XX day of Aprill next cominge shall wittingely and wiUingly put 
in ure ayow maintaine justifie or defend the same or any of them 
as true simple done had or made bona fide or upon good con- 
sideration to the disturbance or hindrance of the said purchaser or 
purchasers (leasses or grauntes) or of or to the hinderance or dis- 
turbance of their heirs successors executors administrators or 
assignes or such as haye or shall lawfully claim anything by from 
or under them or any of them shall incurre the penaltie or 
forfaiture of one yeres yalue of the said landes tenementes and 
hereditaments so purchased or charged ; the one moietie whereof 
to be to the Queenes Majestie her heirs or successors and the other 
moietie to the partie or parties greyed by such fained and fraudu- 
lent gift graimt lease conyeyance incumbrance or limitation 
of use; to be recoyered in any of the Queenes courtes of record 
by action of debt bill plaint or information, wherein no essoine 
protection or wager of lawe shall be admitted for the defen- 
dant or defendants; and also being thereof lawfully conyicted 
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shall suffer imprisonment for one halfe yere without baile or 
mainprise. 

Provided also and be it enacted by the authoritie aforesaid, that 
this Acte or anything therin contained shall not extend or be 
construed to impeach def ait make void or frustrate any conveiance 
or assignement of lease assurance graunt charge lease estate interest 
or limitation of use or uses, of in to or out of any landes tenements 
or hereditaments, heretofore at any time hade or made or hereafter 
to be hade or made, upon or for good consideration and bona fide, 
to any person or persons bodies pollitique or corporate ; any thinge 
before mentionede to the contrary heereof notwithstandinge. 

And be it further enacted by the authoritie aforesaide, that if 
any person or persons have heretofore sithens the beginning of the 
Queenes Majesties raigne that nowe is, made, or hereafter shall 
make, any conveiance gift graunt demise charge limitation of use 
or uses or assurance of in or out of any landes tenementes or here- 
ditamentes, with ani clause provision article or condition of revoca- 
tion determination or alteration at his or their will or pleasure of 
such conveiances assurance grauntes limitations of uses or estates of 
in or out of the said landes tenementes or hereditamentes or of in 
or out of any part or parcell of them, contained or mentioned in any 
writinge deede or indenture of such assurance conveiance graunte 
or gifte; and after such conveiance graunte gift demise charge 
limitation of uses or assurance so made or had, shall or doe bargaine 
sell demise graunt convey or charge the same landes tenementes 
or hereditamentes, or any part or parcell thereof, to any personn or 
personns bodies pollitique or corporate, for money or other good 
consideration paid or gewen, the saide first conveiance assurance 
gift graunt demise charge or limitation not by him or them 
revoked made voyde or altered, accordinge to the power or 
authoritie reserved or expressed unto him or them in and by the 
said secrete conveiance assurance gift or graunt, that then the said 
former conveiance assurance gift demise and graunte, as touching 
the said landes tenementes and hereditamentes so after bargained 
sold conveyed demised or charged, against the said bargaines 
veendes leases graundees, and everie of them, their heires successors 
executors administrators and assignes, and against all and everie 
person and persons which have shal or may lawfully claime any thing 
by !rom or under them or any of them, shall be deemed taken and 
adjuged to be void frustrate and of none effecte, by vertue and force 
of this present Acte: Provided neverthelesse that no lawfull 
mortgage, made or to be made bona fide and without fraud or covin 
upon good consideration, shall be impeached or impaired by force 
of this Acte, but shall stande in like force and effecte as the same 
B. S 
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ehonlde haye done if this Acte bad neyer bene bad nor made ; any 
tbinge in tbis Aote to tbe contrarie in any wise notwitbstanding. 



18 & 19 YiOT. 0. 43 (Iitpantb' Settlemeht Act). 

18 ft 19 Yict. « It sball be lawful for eyery infant, upon or in contemplation of 
^* bis or ber marriage, witb tbe sanction of tbe Gonrt of Cban- 

eery, to make a yalid and binding settlement or contract for 
a settlement of all or any part of bis or ber property, or property 
oyer wbicb be or sbe bas any power of appointment, wbetber real 
or personal, and wbetber in possession, reyersion, remainder or 
ezpectcuicy ; and eyery conyeyance, appointment and assignment 
of sucb real or personal estate, or contract to make a conyeyance, 
appointment or assignment thereof, executed by sucb infant with 
tbe approbation of tbe said Court, for tbe purpose of giying effect 
to sucb settlement, sball be as yalid and effectual as if tbe person 
executing tbe same were of tbe full age of twenty-one years : 
Proyided always, tbat tbis enactment sball not extend to powers 
of wbicb it is expressly declared tbat tbey sball not be exercised by 
an infant. 

** Proyided always, tbat in case any appgintment under a power 
of appointment, or any disentailing assurance, sball baye been 
executed by any infant tenant in tail under tbe proyisions of this 
Act, and sucb infant sbaU afterwards die under age, sucb appoint- 
ment or disentailing assurance sball thereupon become absolutely 
yoid. 

" Tbe sanction of the Court of Chancery to any sucb settlement 
or contract for a settlement may be giyen upon petition pre- 
sented by the infant or bis or ber guardian in a summary way, 
without the institution of a suit ; and if there be no guardian, the 
court may require a guardian to be appointed or not, as it shall 
think fit ; and the Court also may, if it shall think fit, require that 
any persons interested or appearing to be interested in the property 
should be seryed with notice of such petition. 

" Proyided always, that nothing in this Act contained shall apply 
to any male infant under the age of twenty years, or to any female 
infant under the age of seyenteen years." 

Bules of The Bules of Court proyide that upon applications to obtain tbe 

' * sanction of the court to infants making settlements on marriage 
imder tbe Act of 18 & 19 Yict. c. 43, eyidence is to be produced to 
show — 

1. The age of the infant. 

2. Whether the infant bas any parents or guardians. 
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3. With whom or under whose care the infant Is living, and, if 
the infant has no parents or guardians, what near relations the 
infant has. 

4. The rank and position in life of the infant and parents. 

5. What the infant's property and fortune consist of. 

6. The age, rank and position iu life of the person to whom the 
infant is about to be married. 

7. What property, fortune and income such person has. 

8. The fitness of the proposed trustees, and their consent to act. 
The proposals for the settlement of the property of the infant, 

and of the person to whom such infant is proposed to be married, 
are to be submitted to the judge. 



44 & 45 Vict. c. 41, ss. 30 — 43. 

(OoNVBTANcaafa Ain) Law of Propebty Act, 1881.) 

YI. — Tnut and Mortgage Estates on Death, 

SO. — (1.) Where an estate or interest of inheritance, or limited 44 & 46 Vict, 
to the heir as special occupant, in any tenements or hereditaments, ^' ' 
corporeal or incorporeal, is vested on any trust, or by way of trust and 
mortgage, in any person solely, the same shall, on his death, mortgage 
notwithstanding any testamentary disposition, devolve to and |eathf °^ 
become vested in his personal representatives or representative 
from time to time, in like maimer as if the same were a chattel real 
vesting in them or him ; and accordingly all the like powers, for 
one only of several joint personal representatives, as well as for 
a single personal representative, and for all the personal represen- 
tatives together, to dispose of and otherwise deal with the same, 
shall belong to the deceased's personal representatives or represeur 
tative from time to time, with all the like incidents, but subject to 
all the like rights, equities and obligations, as if the same were a 
chattel real vesting in them or him ; and, for the purposes of this 
section, the personal representatives for the time being of the 
deceased shall be deemed in law his heirs and assigns, within the 
meaning of all trusts and powers. 

(2.) Section four of the Vendor and Purchaser Act, 1874, and 37 & 38 Vict, 
section forty-eight of the Land Transfer Act, 1875, are hereby 
repealed. 0787. 

(3.) This section, including the repeals therein, applies only in 
cases of death after the commencement of this Act. 

VII. — Trustees and Executors, . . a_ x 

Appointment 

31. — (1.) Where a trustee, either original or substituted, and of newtrus- 
whether appointed by a court or otherwise, is dead, or remains out ^^truBt^^ 

S 2 perty, &c. 



c. 78. 

38 & 39 Vict. 
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of the United Kinpfdom for more than twelve months, or desires 
to be discharged from the trusts or powers reposed in or conferred 
on him, or refuses or is unfit to act therein, or is incapable of acting' 
therein, then the person or persons nominated for this purpose 
by the instrument, if any, creating the trust, or if there is no 
such person, or no such person able and willing to act, then the 
surviving or continuing trustees or trustee for the time being, 
or the personal representatives of the last surviving or continuing 
trustee, may, by writing, appoint another person or other persons 
to be a trustee or trustees in the place of the trustee dead, remaining 
out of the United Kingdom, desiring to be discharged, refusing or 
being unfit, or being incapable, as aforesaid. 

(2.) On an appointment of a new trustee, the number of trustees 
may be increased. 

(3.) On an appointment of a new trustee, it shallnot be obligatory 
to appoint more than one new trustee, where only one trustee was 
originally appointed, or to fill up the original number of trustees, 
where more than two trustees were originally appointed; but, 
except where only one trustee was originally appointed, a trustee 
shall not be discharged under this section from his trust unless 
there will be at least two trustees to perform the trust. 

(4.) On an appointment of a new trustee any assurance or thing 
requisite for vesting the trust property, or any part thereof, jointly 
in the persons who are the trustees, shall be executed or done. 

(5.) Every new trustee so appointed, as well before as after all 
the trust property becomes by law, or by assurance, or otherwise, 
vested in him, shall have the same powers, authorities, and dis- 
cretions, and may in all respects act, as if he had been originally 
appointed a trustee by the instrument, if any, creating the trust. 

(6.) The provisions of this section relative to a trustee who is 
dead include the case of a person nominated trustee in a will but 
dying before the testator; and those relative to a continuing trustee 
include a refusing or retiring trustee, if willing to act in the execu- 
tion of the provisions of this section. 

(7.) This section applies only if and as far as a contrary intention 
is not expressed in the instrument, if any, creating the trust, and 
shall have effect subject to the terms of that instrument and to any 
provisions therein contained. 

(8.) This section applies to trusts created either before or after 

the commencement of this Act. 

Eetirement of 32. — (1.) Where there are more than two trustees, if one of 

trustee. them by deed declares that he is desirous of being discharged from 

the trust, and if his co-trustees and such other person, if any, as is 

empowered to appoint trustees, by deed consent to the discharge 
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of the trustee, and to tlie vesting in the co-trustees alone of the 
trust property, then the trustee desirous of being discharged shall 
be deemed to have retired from the trust, and shall, by the deed, 
be discharged therefrom under this Act, without any new trustee 
being appointed in his place. 

(2.) Any assurance or thing requisite for vesting the trust pro- 
perty in the continuing trustees alone shall be executed or done. 

(3.) This section applies only if and as far as a contrary in- 
tention is not expressed in the instrument, if any, creating the trust, 
and shall have effect subject to the terms of that instrument and 
to any provisions therein contained. 

(4.) This section applies to trusts created either before or after 
the commencement of this Act. 

33. — (1.) Every trustee appointed by the Court of Chancery, or Powers of 
by the Chancery Division of the Court, or by any other court of ^®^ wf^^ 
competent jurisdiction, shall, as well before as after the trust court, 
property becomes by law, or by assurance, or otherwise, vested in 
him, have the same powers, authorities, and discretions, and may 
in all respects act, as if he had been originally appointed a trustee 
by the instrument, if any, creating the trust. 

(2.) This section applies to appointments made either before or 
after the commencement of this Act. 

34. — (1.) Where a deed by which a new trustee is appointed to Vesting of 

perform any trust contains a declaration by the appointor to the *^^* property 
* •' , . •' , * * in new or con- 

effect that any estate or interest in any land subject to the trust, or tinuing 

in any chattel so subject, or the right to recover and receive any trustees, 
debt or other thing in action so subject, shall vest in the persons 
who by virtue of the deed become and are the trustees for per- 
forming the trust, that declaration shall, without any conveyance 
or assignment, operate to vest in those persons, as joint tenants, 
and for the purposes of the trust, that estate, interest, or right. 

(2.) Where a deed by which a retiring trustee is discharged 
under this Act contains such a declaration as is in this section 
mentioned by the retiring and continuing trustees, and by the 
other person, if any, empowered to appoint trustees, that declara- 
tion shall, without any conveyance or assignment, operate to vest 
in the continuing trustees alone, as joint tenants, and for the pur- 
poses of the trust, the estate, interest, or right to which the declara- 
tion relates. 

(3.) This section does not extend to any legal estate or interest 
in copyhold or customary land, or to land conveyed by way of 
mortgage for securing money subject to the trust, or to any such 
share, stock, annuity, or property as is only transferable in books 
kept by a company or other body, or in manner prescribed by or 
under Act of Parliament. 
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Power for 
tnuteesfor 
Bale to sell by 
auotioii, &o« 



Trustees re- 
ceipts. 



Power for 
executors and 
trustees to 
compound, &o. 



(4.} For puiposes of registration of the deed in any registry, tlie 
person or persons making the declaration shall be deemed the oon- 
yeying party or parties, and the oonyeyance shall be deemed to be 
made by him or them under a power conferred by this Act. 

(5.) This section applies only to deeds executed after the com- 
mencement of this Act. 

85. — (1.) Where a tnist for sale or a power of sale of property 
is Tested in trustees, they may sell or concur with any other person 
in selling all or any part of the property, either subject to prior 
charges or not, and either together or in lots, by public auction or 
by private contract, subject to any such conditions respecting 
title or evidence of title, or other matter, as the trustees think fit, 
with power to vary any contract for sale, and to buy in at any 
auction, or to rescind any contract for sale, and to re-sell, without 
being answerable for any loss. 

(2.) This section applies only if and as far as a contrary intention 
is not expressed in the instrument creating the trust or power, and 
shall have effect subject to the terms of that instrument and to the 
provisions therein contained. 

(3.) This section applies only to a trust or power created by an 
instrument coming into operation after the commencement of this 
Act. 

86. — (1.) The receipt in writing of any trustees or trustee for 
any money, securities or other personal property or effects payable, 
transferable or deliverable to them or him under any trust or power 
shall be a sufficient discharge for the same, and shall effectually 
exonerate the person paying, transferring or delivering the same 
from seeing to the application or being answerable for any loss or 
misapplication thereof. 

(2.) This section applies to trusts created either before or after 
the commencement of this Act. 

87. — (1.) An executor may pay or allow any debt or claim on 
any evidence that he thinks sufficient. 

(2.) An executor, or two or more trustees acting together, or a 
sole acting trustee where, by the instrument, if any, creating the 
trust, a sole trustee is authorized to execute the trusts and powers 
thereof, may, if and as he or they think fit, accept any composition, 
or any security, real or personal, for any debt, or for any property, 
real or personal, claimed, and may allow any time for payment of 
any debt, and may compromise, compound, abandon, submit to 
arbitration, or otherwise settle any debt, accoimt, claim, or thing 
whatever relating to the testator's estate or to the trust, and for 
any of those purposes may enter into, give, execute and do such 
agreements, instruments of composition or arrangement, releases 
and other things as to him or them seem expedient, without being 
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responsible for any loss occasioned by any act or thing so done by 
him or them in good faith. 

(3.) As regards trustees, this section applies only if and as far 
as a contrary intention is not expressed in the instrument, if any, 
creating the trust, and shall have effect subject to the terms of that 
instrument and to the provisions therein contained. 

(4.) This section applies to executorships and trusts constituted 
or created either before or after the commencement of this Act. 

88. — (1.) Where a power or trust is given to or vested in two Powers to 
or more executors or trustees jointly, then, unless the contrary is *^^ *^to™°o* 
expressed in the. instrument, if any, creating the power or trust, trustees, 
the same may be exercised or performed by the survivor or survivors 
of them for the time being. 

(2.) Q^his section applies only to executorships and trusts con- 
stituted after or created by instruments coming into operation after 
the commencement of this Act. 

Yili. — Married Women, 

89. — (1.) Notwithstanding that a married woman is restrained Power for 
from anticipation, the court may, if it thinks fit, where it appears ?^^i^ ^^^ 
to the court to be for her benefit, by judgment or order, with her married 
consent, bind her interest in any property. woman. 

(2.) This section applies only to judgments or orders made after 
the commencement of this Act. 

40. — (1.) — ^A married woman, whether an infant or not, shall by Power of 
virtue of this Act have power as if she were unmarried and of full attorney of 

T Tl 51.1* 1*1 ftfi 

ftgO) by deed, to appoint an attorney on her behalf for the purpose woman, 
of executing any deed or doing any other act which she might 
herself execute or do ; and the provisions of this Act relating to 
instruments creating powers of attorney shall apply thereto. 

(2.) This section appHes only to deeds executed after the com- 
mencement of this Act. 

IX. — Infants. 

41. Where a person in his own right seised of or entitled to land SalQs and 
for an estate in fee simple, or for any leasehold interest at a rent, is If^l^^'i 
an infant, the land shall be deemed to be a settled estate within the infant owner. 
Settled Estates Act, 1877. 40 & 41 Tict. 

42. — (1.) If and as long as any person who would but for this ^' ^^' 
section be beneficially entitled to the possession of any land is an Jf ^|®^^* 
infant, and being a woman is also unmarried, the trustees appointed receipt and 
for this purpose by the settlement, if any, or if there are none so application 
appointed, then the persons, if any, who are for the time being durini? 
under the settlement trustees with power of sale of the settled n^ority. 
land, or of part thereof, or with power of consent to or approval of 
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the exercise of such a power of sale, or if there are none, then any 
persons appointed as trustees for this purpose by the court, on the 
application of a guardian or next friend of the infant, may enter 
into and continue in possession of the land ; and in every such case 
the subsequent provisions of this section shall apply. 

(2.) The trustees shall manage or superintend the management of 
the land, with full power to fell timber or cut underwood from time 
to time in the usual course for sale, or for repairs or otherwise, and 
to erect, pull down, rebuild and repair houses, and other buildings 
and erections, and to continue the working of mines, minerals and 
quarries which have usually been worked, and to drain or otherwise 
improve the land or any part thereof, and to insure against loss by 
fire, and to make allowances to and arrangements with tenants and 
others, and to determine tenancies, and to accept surrenders of 
leases and tenancies, and generally to deal with the land in a proper 
and due course of management ; but so that, where the infant is 
impeadiable for waste, the trustees shall not commit waste, and 
shall cut timber on the same terms only, and subject to the same 
restrictions, on and subject to which the infant could, if of full age, 
cut the same. 

(3.) The trustees may from time to time, out of the income of the 
land, including the produce of the sale of timber and underwood, 
pay the expenses incurred in the management, or in the exercise of 
any power conferred by this section, or otherwise in relation to the 
land, and all outgoings not payable by any tenant or other person, 
and shall keep down any annual sum, and the interest of any 
principal sum, charged on the land. 

(4.) The trustees may apply at discretion any income which, in 
the exercise of such discretion, they deem proper, according to the 
infant's age, for his or her maintenance, education or benefit, or 
pay thereout any money to the infant's parent or guardian, to be 
applied for the same purposes. 

(5.) The trustees shall lay out the residue of the income of the 
land in investment on securities on which they are by the settlement, 
if any, or by law, authorized to invest trust money, with power 
to vary investments; and shall accumulate the income of the 
investments so made in the way of compound interest, by from time 
to time similarly investing such income and the resulting income 
of investments ; and shall stand possessed of the accumulated fund 
arising from income of the land and from investments of income on 
the trusts following (namely) : 

(i.) If the infant attains the age of twenty-one years, then in 
trust for the infant ; 

(ii.) If the infant is a woman and marries while an infant, then 
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in trust for her separate use, independently of her husband, and 
so that her receipt after she marries, and though still an infant, 
shall be a good discharge ; but 
(iii.) If the infant dies while an infant, and being a woman 
without having been married, then, where the infant was, under 
a settlement, tenant for life, or by purchase tenant in tail or 
tail male or tail female, on the trusts, if any, declared of the 
accumulated fund by that settlement; but where no such 
trusts are declared, or the infant has taken the land from which 
the accumulated fund is derived by descent, and not by pur- 
chase, or the infant is tenant for an estate in fee simple, absolute 
or determinable, then in trust for the infant's personal repre- 
sentatives, as part of the infant's personal estate; 
but the accumulations, or any part thereof, may at any time be 
applied as if the same were income arising in the then current year. 
(6.) Where the infant's estate or interest is in an undivided share 
of land, the powers of this section relative to the land may be 
exercised jointly with persons entitled to possession of, or having 
power to act in relation to, the other undivided share or shares. 

(7.) This section applies only if and as far as a contrary intention 
is not expressed in the instrument under which the interest of the 
infant arises, and shall have effect subject to the terms of that 
instrument and to the provisions therein contained. 

(8.) This section applies only where that instrument comes into 
operation after the commencement of this Act. 

43. — (1.) Where any property is held by trustees in trust for an Application 
infant, either for life, or for any greater interest, and whether oJini^me of 
absolutely, or contingently on his attaining the age of twenty- properhrof 
one years, or on the occurrence of any event before his attaining ^^^ ^ 
that age, the trustees may, at their sole discretion, pay to the &c. 
infant's parent or guardian, if any, or otherwise apply for or 
towards the infant's maintenance, education or benefit, the income 
of that property, or any part thereof, whether there is any other 
fund applicable to the same purpose, or any person bound by 
law to provide for the infant's maintenance or education, or not. 

(2.) The trustees shall accumulate all the residue of that income 
in the way of compound interest, by investing the same and the 
resulting income thereof from time to time on securities on which 
they are by the settlement, if any, or by law, authorized to invest 
trust money, and shall hold those accumulations for the benefit of 
the person who ultimately becomes entitled to the property from 
which the same arise ; but so that the trustees may at any time, if 
they think fit, apply those accumulations, or any part thereof, as 
if the same were income arising in the then current year. 
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(3.) This section applies only if and as far as a contrary intention 
is not expressed in the instnunent nnder which the xntereet of the 
in&nt arises, and shall have effect subject to the terms of that 
instrument and to the proyisions therein contained. 

(4.) This section applies whether that instrument comes into 
operation before or after the commencement of this Act. 
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o. 38. 

An Act/or facilitating Sales, Leases, and other dispositions 

of Settled Land, and for promoting the execution of 

Improvements thereon. [10th Aug^ust, 1882. J 

I.~^P£ELDaNABY. 

Short title ; 1* — (1.) This Act may be cited as the Settled Land Act, 1882. 

commence- (2.) This Act, except where it is otherwise expressed, shall com- 

ment ; extent, mence and take effect from and immediately after the thirty-first 
day of December one thousand eight hundred and eighty-two, which 
time is in this Act referred to as the commencement of this Act. 
(3.) This Act does not extend to Scotland. 

n.— Definitions. 

Definition of 2, — (1.) Any deedj will, agreement for a settiement, or other 

settlement, agreement, covenant to surrender, copy of court roll, act of 

life, &c. parliament, or other instrument, or any number of instruments, 

whether made or passed before or after, or partly before and partly 

after, the commencement of this Act, under or by virtue of which 

instrument or instruments any land, or any estate or interest in 

land, stands for the time being limited to or in trust for any persons 

by way of succession, creates or is for purposes of this Act a 

settlement, and is in this Act referred to as a settlement, or as the 

settlement, as the case requires. 

(2.) An estate or interest in remainder or reversion not disposed 
of by a settlement, and reverting to the settlor or descending to 
the testator's heir, is for purposes of this Act an estate or interest 
coming to the settlor or heir under or by virtue of the settlement, 
and comprised in the subject of the settlement. 

(3.) Land, and any estate or interest therein, which is the^subject 
of a settlement, is for purposes of this Act settled land, and is, in 
relation to the settiement, referred to in this Act as the settled 
land. 

(4.) The determination of the question whether land is settied 
land, for purposes of this Act, or not, is governed by the state of 
facts, and the limitations of the settiement, at the time of the 
settiement taking effect. 

(5.) The person who is for the time being, under a settiement, 
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beneficially entitled to possession of settled land, for Lis life, is for 
pnrposes of this Act the tenant for life of that land, and the tenant 
for life under that settlement. 

(6.) If, in any case, there are two or more persons so entitled as 
tenants in common, or as joint tenants, or for other concurrent 
estates or interests, they togethw constitute the tenant for life for 
purposes of this Act. 

(7.) A person being tenant for life within the foregoing definitions 
shall be deemed to be such notwithstanding that, under the settle- 
ment or otherwise, the settled land, or his estate or interest therein, 
is incumbered or charged in any manner or to any extent. 

(8.) The persons, if any, who are for the time being, under a 
settlement, trustees with power of sale of settled land, or with 
power of consent to or approval of the exercise of such a power of 
sale, or if under a settlement there are no such trustees, then the 
persons, if any, for the time being, who are by the settlement 
declared to be trustees thereof for purposes of this Act, are for 
purposes of this Act trustees of the settlement. 

(9.) Capital money arising under this Act, and receiyable for the 
trusts and purposes of the settlement, is in this Act referred to as 
capital money arising under this Act. 

(10.) In this Act— 

(i.) Land includes incorporeal hereditaments, also an undivided 
share in land ; income includes rents and profits ; and possession 
includes receipt of income : 

(ii.) Eent includes yearly or other rent, and toll, duty, royalty, 
or other reservation, by the acre, or the ton, or otherwise ; and, in 
relation to rent, payment includes delivery; and fine includes 
premium or fore-gift, and any pa3rment, consideration, or benefit in 
the nature of a fine, premium, or fore-gift : 

(iii.) Building purposes include the erecting and the improving 
of, and the adding to, and the repairing of buildings; and a 
building lease is a lease for any building purposes or purposes 
connected therewith : 

(iv.) Mines and minerals mean mines and minerals whether 
already opened or in work or not, and include all minerals and 
substances in, on, or under the land, obtainable by underground or 
by surface working ; and mining purposes include the sinking and 
searching for, winning, working, getting, making merchantable, 
smelting or otherwise converting or working for the purposes of 
any manufacture, carrying away, and disposing of mines and 
minerals, in or under the settled land, or any other land, and the 
erection of buildings, and the execution of engineering and other 
works, suitable for those purposes ; and a mining lease is a lease 
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for any mining purposes or purposes connected therewith, and 
includes a grant or licence for any mining purposes : 

(y.) Manor includes lordship, and reputed manor or lordship : 

(yi.) Steward includes deputy steward, or other proper officer, 
of a manor : 

(yii.) Will includes codicil, and other testamentary instrument, 
and a writing in the nature of a will : 

(yiii.) Securities include stocks, funds and shares : 

(ix.) Her Majesty's High Court of Justice is referred to as the 
court: 

(x.) The Land Commissioners for England as constituted by this 
Act are referred to as the Land Commissioners : 

(xi.) Person includes corporation. 

III.—Sale; Enfeanchisement; Exchakoe; Pabtition. 

OenercU Potvera and Begnlations, 

8. A tenant for life — 

(i.) May sell the settled land, or any part thereof, or any ease- 
ment, right or priyilege of any kind, oyer or in relation to 
the same; and 
(ii.) Where the settlement comprises a manor, — ^may sell the 
seignory of any freehold land within the manor, or the 
freehold and inheritance of any copyhold or customary 
land, parcel of the manor, with or without any exception 
or reseryation of all or any mines or minerals, or of any 
rights or powers relatiye to mining purposes, so as in eyery 
such case to effect an enfranchisement ; and 
(iii.) May make an exchange of the settled land, or any part 
thereof, for other land, including an exchange in con- 
sideration of money paid for equality of exchange ; and 
(iy.) Where the settlement comprises an undiyided share in land, 
or, under the settlement, the settled land has come to be 
held in undiyided shares, — may concur in making partition 
of the entirety, including a partition in consideration of 
money paid for equality of partition. 
4. — (1.) Eyery sale shall be made at the best price that can 
reasonably be obtained. 

(2.) Eyery exchange and eyery partition shall be made for the 
best consideration in land or in land and money that can reasonably 
be obtained. 

(3.) A sale may be made in one lot or in seyeral lots, and either 
by auction or by priyate contract. 

(4.) On a sale the tenant for life may fix reserye biddings and 
buy in at an auction. 
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(5.) A sale, excliaiige or partition may be made subject to any 
stipulations respecting title, or evidence of title, or other things. 

(6.) On a sale, exchange or partition, any restriction or reserva- 
tion with respect to building on or other user of land, or with respect 
to mines and minerals, or with respect to or for the purpose of the 
more beneficial working thereof, or with respect to any other thing, 
may be imposed or reserved and made binding, as far as the law 
permits, by covenant, condition or otherwise, on the tenant for life 
and the settled land, or any part thereof, or on the other party and 
any land sold or given in exchange or on partition to him. 

(7.) An enfranchisement may be made wither without a re-grant 
of any right of common or other right, easement or privilege 
theretofore appendant or appurtenant to or held or enjoyed with 
the land enfranchised, or reputed so to be. 

(8.) Settled land in England shall not be given in exchange for 
land out of England. 

Special Powers, 

5. Where on a sale, exchange or partition there is an incum- Transfer of 
brance affecting land sold or given in exchange or on partition. ^^^^ 
the tenant for ufe, with the consent of the mcumbrancer, may &c. 
charge that incumbrance on any other part of the settled land, 

whether already charged therewith or not, in exoneration of the 

part sold or so given, and, by conveyance of the fee simple, or other 

estate or interest the subject of the settlement, or by creation of 

a term of years in the settled land, or otherwise, make provision 

accordingly. 

IV.— Leases. 

General Powers and Regulations, 

6. A tenant for life may lease the settled land, or any part Power for 
thereof, or any easement, right, or privilege of any kind, over or J.^^^^^^ 
in relation to the same, for any purpose whatever, whether involving ^a^? 
waste or not, for any term not exceeding — building or 

(i.) In case of a building lease, ninety-nine years : poses. 

(ii.) In case of a mining lease, sixty years : 

(iii.) In case of any other lease, twenty-one years. 

7. — (1.) Every lease shall be by deed, and be made to take effect EegulationB 
in possession not later than twelve months after its date. laasra^ ^ 

(2.) Every lease shall reserve the best rent that can reasonably generally, 
be obtained, regard being had to any fine taken, and to any money 
laid out or to be laid out for the benefit of the settled land, and 
generally to the circumstances of the case. 

(3.) Every lease shall contain a covenant by the lessee for pay- 
ment of the rent, and a condition of re-entry on the rent not being 
paid within a time therein specified not exceeding thirty days. 
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(4.) A oounteipart of every lease shall be exeented by the lessee 
and deliyered to the tenant for life ; of which execution and delivery 
the execution of the lease by the tenant for life shall be sofficLent 
evidence. 

(5.) A statement, contained in a lease or in an indorsement 
thereon, signed by the tenant for life, respecting any matter of fact 
or of calculation under this Act in relation to the lease, shall, in 
favour of the lessee and of those claiming under him, be sufficient 
evidence of the matter stated. 

Building and Mining Leaaea. 

8. — (1.) Every buHding lease shall be made partly in considera- 
tion of the lessee, or some person by whose direction the lease is 
granted, or some other person, having erected, or agreeing to erect, 
buildings, new or additional, or having improved or repaired, or 
agreeing to improve or repair, buildings, or having executed, or 
agreeing to execute, on the land leased, an improvement authorized 
by this Act, for or in connexion with building purposes. 

(2.) A peppercorn rent or a nominal or other rent less than the 
rent ultimately payable, may be made payable for the first five 
years or any less part of the term. 

(3.) Where the land is contracted to be leased in lots, the entire 
amount of rent to be ultimately payable may be apportioned among 
the lots in any manner; save that — 
(i.) The annual rent reserved by any lease shall not be less than 

ten shillings ; and 
(ii.) The total amount of the rents reserved on all leases for the 
* time being granted shall not be less than the total amount of 
the rents which, in order that the leases may be in conformity 
with this Act, ought to be reserved in respect of the whole 
land for the time being leased ; and 
(iii.) The rent reserved by any lease shall not exceed one-fifth 
part of the full annual value of the land compiised in that 
lease with the buildings thereon when completed. 
9. — (1 .) In a mining lease — 

(i.) The rent may be made to be ascertainable by or to vary 
according to the acreage worked, or by or according to the 
quantities of any mineral or substance gotten, made mer- 
chantable, converted, carried away, or disposed of, in or from 
the settled land, or any other land, or by or according to any 
facilities given in that behalf; and 
(ii.) A fixed or minimum rent may be made payable, with or 
without power for the lessee, in case the rent, according to 
acreage or quantity, in any specified period does not produce 
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an amount equal to the fixed or Trn'TiiiDUTn rent, to make up tlie 

deficiency in any subsequent specified period, free of rent other 

than the fixed or Tninimum rent. 

(2.) A lease may be made partly in consideration of the lessee 

haying executed, or his agreeing to execute, on the land leased, 

an improvement authorized by this Act, for or in connexion with 

mining purposes. 

10. — (1.) Where it is shown to the court with respect to the dis- Variation of 

trict in which any settled land is situate, either — buildinff or 

* . mininff leaBO 

(i.) That it is the custom for land therein to be leased or granted accor£ng to 
for building or mining purposes for a longer term or on other ^^^^^^^^ 
conditions than the term or conditions specified in that behalf 
in this Act, or in perpetuity ; or 
(ii.) That it is difficult to make leases or grants for building or 
mining purposes of land therein, except for a longer term or on 
other conditions than the term and conditions specified in that 
behalf in this Act, or except in perpetuity ; 
the court may, if it thinks fit, authorize generally the tenant for 
life to make from time to time leases or grants of or affecting the 
settled land in that district, or parts thereof, for any torni or in 
perpetuity, at fee-farm or other rents, secured by condition of 
re-entry, or otherwise, as ,in the order of the court expressed, or 
may, if it thiTiTra fit, authorize the tenant for life to make any such 
lease or grant in any particular case. 

(2.) Thereupon the tenant for life, and, subject to any direction 
in the order of the court to the contrary, each of his successors in 
title being a tenant for life, or haying the powers of a tenant for 
life under this Act, may make in any case, or in the particular 
case, a lease or grant of or affecting the settled land, or part 
thereof, in conformity with the order. 

11. Under a mining lease, whether the mines or minerals leased Fart of mining 
are already opened or in work or not, unless a contrary intention is J^^g 
expressed in the settlement, there shall be from time to time set 

aside, as capital money arising \mder this Act, part of the rent 
as follows, namely, — ^where the tenant for life is impeachable for 
waste in respect of minerals, three-fourth parts of the rent, and 
otherwise one-fourth part thereof, and in eyery such case the 
residue of the rent shall go as rents and profits. 

Special Powers. 

12. The leasing power of a tenant for life extends to the making Leasing 
qI powers for 

sneciflQ oliiects 

(i.) A lease for giying effect to a contract entered into by any 
of his predecessors in title for making a lease, whichi if made 
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by the predecessor, would liaye been binding on the successors 
in title ; and 

(ii.) A lease for giring effect to a covenant of renewal, perform- 
ance whereof could be enforced against the owner for the time 
being of the settled land ; and 

(iii.) A lease for confirming, as far as may be, a previous lease, 
being void or voidable ; but so that every lease, as and when 
confirmed, shall be such a lease as might at the date of the 
original lease have been lawfully granted, under this Act, or 
otherwise, as the case may require. 

Surrenders. 
Surrender 18. — (1.) A tenant for life may accept, with or without con- 

^l^es ^^'^^^ sideration, a surrender of any lease of settled land, whether made 
under this act or not, in respect of the whole land leased, or 
any part thereof, with or without an exception of all or any of the 
mines and minerals therein, or in respect of mines and minerals, 
or any of them. 

(2.) On a surrender of a lease in respect of part only of the land 
or mines and minerals leased, the rent may be apportioned. 

(3.) On a surrender, the tenant for life may make of the land 
or mines and minerals surrendered, or of any part thereof, a new or 
other lease, or new or other leases in lots. 

(4.) A new or other lease may comprise additional land or mines 
imd minerals, and may reserve any apportioned or other rent. 

(5.) On a surrender, and the making of a new or other lease, 
whether for the same or for any extended or other term, and 
whether or not subject to the same or to any other covenants, 
provisions, or conditions, the value of the lessee's interest in the 
lease surrendered may be taken into account in the determination 
of the amount of the rent to be reserved, and of any fine to be 
taken, and of the nature of the covenants, provisions, and con- 
ditions to be inserted in the new or other lease. 

(6.) Every new or other lease shall be in conformity with this Act. 

Copyholds, 

Power to 14. — (1.) A tenant for life may grant to a tenant of copyhold or 

grant to customary land, parcel of a manor comprised in the settlement, a 

licences for licence to make any such lease of that land, or of a specified part 
leasing. thereof, as the tenant for life is by this Act empowered to make of 

freehold land. 
(2.) The licence may fix the annual value whereon fines, fees or 

other customary payments are to be assessed, or the amount of 

those fines, fees or payments. 
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(3.) The licence shall be entered on the court rolls of the manor, 
of which entry a certificate in writing of the steward shall be suf- 
ficient evidence. 

V. — Sales, Leases, and otheb Dispositions. 

Mansion and Park. 

15. Notwithstanding anything in this Act, the principal mansion Eestriction as 
house on any settled land, and the demesnes thereof, and other lands house^^pS 
usually occupied therewith, shaU not be sold or leased by the tenant &c. 

for life, without the consent of the trustees of the settlement, or an 

order of the Court. 

Streets and Open Spaces, 

16. On or in connection with a sale or grant for building pur- Dedication 

poses, or a buildinff lease, the tenant for life, for the general benefit ^^^ streets, 

o » » o open spaces, 

of the residents on the settled land, or on any part thereof — &c. 

(i.) May cause or require any parts of the settled land to be 
appropriated and laid out tor streets, roads, paths, squares, 
gardens, or other open spaces, for the use, gratuitously or 
on payment, of the public or of individuals, with sewers, 
drains, watercourses, fencing, paving, or other works necessary 
or proper in connection therewith ; and 
(ii.) May provide that the parts so appropriated shall be conveyed 
to or vested in the trustees of the settlement, or other trustees, 
or any company or public body, on trusts or subject to pro- 
visions for securing the continued appropriation thereof to the 
purposes aforesaid, and the continued repair or maintenance of 
streets and other places and works aforesaid, with or without 
provision for appointment of new trustees when required ; and 
(iii.) May execute any general or other deed necessary or proper 
for giving effect to the provisions of this section (which deed 
may be inrolled in the Central OflBce of the Supreme Court of 
Judicature), and thereby declare the mode, terms and conditions 
of the appropriation, and the manner in which and the persons 
by whom the benefit thereof is to be enjoyed, and the nature 
and extent of the privileges and conveniences granted. 

Surface and Minerals apart, 

17. — (1.) A sale, exchange, partition or mining lease, may be Separate 
made either of land, with or without an exception or reservation of gurf JJJf ^d 
all or any of the mines and minerals therein, or of any mines and minerals, with 
minerals, and in any such case with or without a grant or reserva- ^a^eavra &c. 
tion of powers of working, wayleaves or rights of way, rights of 
water and drainage, and other powers, easements, rights and 
privileges for or incident to or connected with mining purposes, in 
relation to the settled land, or any part thereof, or any other land. 

B. T 
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(2.) An exchange or partition may be made subject to and in 

consideration of the reseryation of an undivided share in mines or 

minerals. 

Mortgage* 

18. Where money is required for enfranchisement, or for equality 

of exchange or partition, the tenant for life may raise the same on 

mortgage of the settled land, or of any part thereof, by conveyance 

of the fee simple, or other estate or interest the subject of the 

settlement, or by creation of a term of years in the settled land, or 

otherwise, and the money raised shall be capital money arising^ 

under this Act. 

Undivided Share. 

19. Where the settled land comprises an undivided share in land, 
or, under the settlement, the settled land has come to be held in 
undivided shares, the tenant for life of an undivided share may 
join or concur, in any manner and to any extent necessary or proper 
for any purpose of this Act, with any person entitled to or having 
power or right of disposition of or over another undivided share. 

Conveyance, 

20. — (1.) On a sale, exchange, partition, lease, mortgage or 
charge, the tenant for life may, as regards land sold, given in 
exchange or on partition, leased, mortgaged or charged, or intended 
so to be, including copyhold or customary or leasehold land vested 
in trustees, or as regards easements or other rights or privileges sold 
or leased, or intended so to be, convey or create the same by deed, 
for the estate or interest the subject of the settlement, or for any 
less estate or interest, to the uses and in the manner requisite for 
giving effect to the sale, exchange, partition, lease, mortgage or 
charge. 

(2.) Such a deed, to the extent and in the manner to and in 
which it is expressed or intended to operate and can operate imder 
this Act, is effectual to pass the land conveyed, or the easements, 
rights or privileges created, discharged from all the limitations, 
powers and provisions of the settlement, and from all estates, 
interests and charges subsisting or to arise thereunder, but subject 
to and with the exception of — 
(i.) All estates, interests and charges having priority to the 

settlement; and 
(ii.) AU such other, if any, estates, interests and charges as have 

been conveyed or created for securing money actually raised at 

the date of the deed ; and 
(iii.) All leases and grants at fee farm rents or otherwise, and all 

grants of easements, rights of common, or other rights or 

privileges granted or made for value in money or money's 
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worth, or agreed so to be, before the date of the deed, by the 

tenant for life, or by any of his predecessors in title, or by any 

trustees for him or them, under the settlement, or under any 

statutory power, or being otherwise binding on the successors 

in title of the tenant for life. 

(3.) In case of a deed relating to copyhold or customary land, it 

is sufficient that the deed be entered on the court rolls of the manor, 

and the steward is hereby required on production to him of the deed 

to make the proper entry ; and on that production, and on payment 

of customary fines, fees, and other dues or payments, any person 

whose title under the deed requires to be perfected by admittance 

shall be admitted accordingly ; but if the steward so requires, there 

shall also be produced to him so much of the settlement as may be 

necessary to show the title of the person executing the deed ; and the 

same may, if the steward thinks fit, be also entered on the court rolls. 

VI.— Investment ok otheb Applioation op Capital Tbtjst 

Money. 
21. Capital money arising under this Act, subject to payment of Capital money 
claims properly payable thereout, and to application thereof for any ^^[m^t' 
special authorized object for which the same was raised, shall, when &c. by trustees 
received, be invested or otherwise applied wholly in one, or partly in ^^ Court 
one and partly in another or others, of the following modes (namely) : 
(i.) In investment on government securities, or on other securities 
on which the trustees of the settlement are by the settlement or 
by law authorized to invest trust money of the settlement, or 
on the security of the bonds, mortgages, or debentures, or in 
the purchase of the debenture stock, of any railway company 
in Great Britain or Ireland incorporated by special Act of Par- 
liament, and having for ten years next before the date of invest- 
ment paid a dividend on its ordinary stock or shares, with power 
to vary the investment into or for any other such securities : 
(ii.) In discharge, purchase, or redemption of incumbrances 
affecting the inheritance of the settled land, or other the whole 
estate the subject of the settlement, or of land-tax, rentcharge 
in lieu of tithe, crown rent, chief rent, or quit rent charged on 
or payable out of the settled land : 
(iii.) In payment for any improvement authorized by this Act : 
(iv.) In payment for equality of exchange or partition of settled 

land: 
(v.) In purchase of the seignory of any part of the settled land, 
being freehold land, or in purchase of the fee simple of any 
part of the settled land, being copyhold or customary land : 

t2 
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(yi.) In purchase of the Teyersion or freehold in fee of any part 
of the settled land, being leasehold land held for years, or life, 
or years determinable on life : 
(yii.) In purchase of land in fee simple, or of copyhold or cus- 
tomary land, or of leasehold land held for sixty years or more 
unexpired at the time of purchase, subject or not to any excep- 
tion or reservation of or in respect of mines or minerals therein, 
or of or in respect of rights or powers relatiye to the working 
of mines or minerals therein, or in other land : 
(yiii.) In purchase, either in fee simple, or for a term of sixty 
years or more, of mines and minerals conyenient to be held or 
worked with the settled land, or of any easement, right, or 
priyilege conyenient to be held with the settled land for mining 
or other purposes : 
(ix.) In payment to any person becoming absolutely entitled or 

empowered to giye €ui absolute discharge : 
(x.) In payment of costs, charges, and expenses of or incidental 
to the exercise of any of the powers, or the execution of any of 
the proyisions, of this Act : 
(xi.) In any other mode in which money produced by the exercise 

of a power of sale in the settlement is applicable thereunder. 
22. — (1.) Capital money arising under this Act shall, in order to 
its being invested or applied as aforesaid, be paid either to the trus- 
tees of the settlement or into Court, at the option of the tenant for 
life, and shall be invested or applied by the trustees, or under the 
direction of the Court, as the case may be, accordingly. 

(2.) The investment or other application by the trustees shall be 
made according to the direction of the tenant for life, and in default 
thereof, according to the discretion of the trustees, but in the last- 
mentioned case subject to any consent required or direction given 
by the settlement with respect to the investment or other applica- 
tion by the trustees of trust money of the settlement; and any 
investment shall be in the names or under the conirol of the trustees. 
(3.) The investment or other application under the direction of 
the Court shall be made on the application of the tenant for life, or 
of the trustees. 

(4.) Any investment or other application shall not during the life 
of the tenant for life be altered without his consent. 

(5.) Capital money arising under this Act while remaining un- 
invested or unapplied, and securities on which an investment of any 
such capital money is made, shall, for all purposes of disposition, 
transmission and devolution, be considered as land, and the same 
shall be held for and go to the same persons successively, in the 
same manner and for and on the same estates, interests and trusts, 
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as tlie land wherefrom the money arises would, if not disposed of, 
haye been held and have gone under the settlement. 

(6.) The income of those securities shall be paid or applied as the 
income of that land, if not disposed of, would have been payable, 
or applicable under the settlement. 

(7.) Those securities may be conyerted into money, which shall 
be capital money arising \mder this Act. 

23. Capital money arising under this Act from settled land in Inyestment 
England shaU not be applied in the purchase of land out of England, Engi^^ 
unless the settlement expressly authorizes the same. 

24. — (1.) Land acquired by purchase or in exchange, or on parti- Settlement 
tion, shall be made subject to the settlement in manner directed in purchased, 
this section. taken in ex- 

(2.) Freehold land shall be conveyed to the uses, on the trusts, <*^^®» ^^' 
and subject to the powers and provisions which, under the settle- 
ment, or by reason of the exercise of any power of charging therein 
contained, are subsisting with respect to the settled land, or as near 
thereto as circumstances permit, but not so as to increase or multiply 
charges or powers of charging. 

(3.) Copyhold, customary or leasehold land shall be conveyed to 
and vested in the trustees of the settlement on trusts and subject 
to powers and provisions corresponding, as nearly as the law and 
circumstances permit, with the uses, trusts, powers and provisions 
to on and subject to which freehold land is to be conveyed as afore- 
said ; so nevertheless that the beneficial interest in land held by 
lease for years shall not vest absolutely in a person who is by the 
settlement made by purchase tenant in tail, or in tail male, or in 
tail female, and who dies under the age of twenty-one years, but 
shall, on the death of that person under that age, go as freehold 
land conveyed as aforesaid would go. 

(4.) Land acquired as aforesaid may be made a substituted 
security for any charge in respect of money actually raised, and 
remaining' unpaid, from which the settled land, or any part thereof, 
or any undivided share therein, has theretofore been released on the 
occasion and in order to the completion of a sale, exchange or 
partition. 

(5.) Where a charge does not affect the whole of the settled land, 
then the land acquired shall not be subjected thereto, imless the land 
is acquired either by purchase with money arising from sale of land 
which was before the sale subject to the charge, or by an exchange 
or partition of land which, or an undivided share wherein, was 
before the exchange or partition subject to the charge. 

(6.) On land being so acquired, any person who, by the direction 
of the tenant for life, so conveys the land as to subject it to any 
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charge, is not concerned to inquire whether or not it is proper that 
the land should be subjected to the charge. 

(7.) The provisions of this section referring to land extend and 
apply, as far as may be, to mines and minerals, and to easements, . 
rights and privileges oyer and in relation to land. 

Vn.— Impeovements. 

JmprovemenU with Capital Trust Money. 

Description of 26. Improvements authorized by this Act are the making or 
improveDMnts execution on, or in connection with, and for the benefit of settled 
Act. land, of any of the following works, or of any works for any of 

the following purposes, and any operation incident to or necessary 
or proper in the execution of any of those works, or necessary or 
proper for carrying into effect any of those purposes, or for securing 
the full benefit of any of those works or purposes (namely) : 

(i.) Drainage, including the straightening, widening or deepening 

of drains, streams and watercourses : 
(ii.) Irrigation; warping: 
(iii.) Drains, pipes and machinery for supply and distribution of 

sewage as manure : 
(iv.) Embanking or weiring from a river or lake, or from the sea 

or a tidal water : 
(v.) Groynes; seawalls; defences against water : 
(vi.) Inclosing; straightening of fences; re-division of fields : 
(vii.) Eeclamation; dry warping: 
(viii.) Farm roads; private roads; roads or streets in villages or 

towns: 
(ix.) Clearing; trenching; planting: 
(x.) Cottages for labourers, farm-servants and artisans, employed 

on the settled land or not : 
(xi.) Farmhouses, offices and out-buildings, and other buildings 

for farm purposes : 
(xii.) Saw-mills, scutch-mills, and other mills, water-wheels, 
engine-houses, and kilns, which will increase the value of 
the settled land for agricultural purposes or as woodland or 
otherwise : 
(xiii.) Beservoirs, tanks, conduits, watercourses, pipes, wells, 
ponds, shafts, dams, weirs, sluices, and other works and 
machinery for supply and distribution of water for agricultural, 
manufacturing or other purposes, or for domestic or other 
consumption : 
(xiv.) Tramways; railways; canals; docks: 
(xv.) Jetties, piers, and landing places on rivers, lakes, the sea, 
or tidal waters, for facilitating transport of persons, and of 
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agricultural stock and produce, and of manure and other things 
required for agricultural purposes, and of minerals, and of 
things required for mining purposes : 
(xvi.) Markets and market-places : 

(xyii.) Streets, roads, paths, squares, gardens, or other open 
spaces for the use, gratuitously or on payment, of the public or 
of indiyiduals, or for dedication to the pubHc, the same being 
necessary or proper in connexion with the conversion of land 
into building land : 
(xyiii.) Sewers, drains, watercourses, pipe-making, fencing, 
paving, brick-making, tile-making, and other works necessary 
or proper in connexion with any of the objects aforesaid : 
(xix.) Trial pits for mines, and other preliminary works neces- 
sary or proper in connexion with development of mines : 
(xx.) Beconstruction, enlargement, or improvement of any of 

those works. 
26. — (1.) Where the tenant for life is desirous that capital money Approval by 
arising under this Act shall be applied in or towards payment ndssioneraof 
for an improvement authorized by this Act, he may submit for scheme for 
approval to the trustees of the settlement, or to the Court, as ^r^^Zl 
the case may require, a scheme for the execution of the improve- thereon, 
ment, showing the proposed expenditure thereon. 

(2.) Where the capital money to be expended is in the hands of 
trustees, then, after a scheme is approved by them, the trustees 
may apply that money in or towards payment for the whole or part 
of any work or operation comprised in the improvement, on— 
(i.) A certificate of the Land Commissioners certifying that the 
work or operation, or some specified part thereof, has been 
properly executed, and what amount is properly payable 
by the trustees in respect thereof, which certificate shall be 
conclusive in favour of the trustees as an authority and dis- 
charge for any payment made by them in pursuance thereof ; 
or on 
(ii.) A like certificate of a competent engineer or able practical 
surveyor nominated by the trustees and approved by the 
Commissioners, or by the Court, which certificate shall be 
conclusive as aforesaid ; or on 
(iii.) An order of the Court directing or authorizing the trustees 

to so apply a specified portion of the capital money. 
(3.) Where the capital money to be expended is in Court, then, 
after a scheme is approved by the Court, the Court may, if it 
thinks fit, on a report or certificate of the Commissioners, or of a 
competent engineer or able practical surveyor, approved by the 
Court, or on such other evidence as the Court thinks sufficient, 
make such order and give such directions as it thinks fit for 
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tiie applicktion of that money, or any part thereof, in or towards 
payment for the whole or part of any work or operation comprised 
in the improvement. 

27. The tenant for life may join or concur with any other person 
interested in executing any improyement authorized by this Act, 
or in contributing to the cost thereof. 

28. — (1.) The tenant for life, and each of his successors in title, 
haying, under the settlement, a limited estate or interest only in 
the settled land, shall, during such period, if any, as the Land Com- 
missioners by certificate in any case prescribe, maintain and repair, 
at his own expense, eyery improyement executed under the foregoing 
provisions of this Act, and where a building or work in its nature 
insurable against damage by fire is comprised in the improyement, 
shall insure and keep insured the same, at his own expense, in 
such amoimt, if any, as the Commissioners by certificate in any 
case prescribe. 

(2.) The tenant for life, or any of his successors as aforesaid, 
shall not cut down or knowingly permit to be cut down, except in 
proper thinning, any trees planted as an improyement under the 
foregoing provisions of this Act. 

(3.) The tenant for life, and each of his successors as afore- 
said, shall from time to time, if required by the Commissioners, 
on or without the suggestion of any person having, under the 
settlement, any estate or interest in the settled land in possession, 
remainder, or otherwise, report to the Commissioners the state of 
eyery improyement executed \mder this Act, and the fact and 
particulars of fire insurance, if any. 

(4.) The Commissioners may vary any certificate made by them 
under this section, in such manner or to such extent as circum- 
stances appear to them to require, but not so as to increase the 
liabilities of the tenant for life, or any of his successors as aforesaid. 

(5.) If the tenant for life, or any of his successors as aforesaid, 
fails in any respect to comply with the requisitions of this section, 
or does any act in contravention thereof, any person having, under 
the settlement, any estate or interest in the settled land in pos- 
session, remainder or reversion, shall have a right of action, in 
respect of that default or act, against the tenant for life ; and the 
estate of the tenant for life, after his death, shall be liable to make 
good to the persons entitled under the settlement any damages 
occasioned by that default or act. 

Execution and Bqpair of Improvements, 

29. The tenant for life, and each of his successors in title haying, 
under the settlement, a limited estate or interest only in the settled 
land, and all persons employed by or under contract with the 
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tenant for life, or any sach successor, may from time to time andxepair 
enter on the settled land, and, without impeachment of waste by m^S£™^^ 
any remainderman or reversioner, thereon execute any improve- 
ment authorized by this Act, or inspect, maintain and repair the 
same, and, for the purposes thereof, on the settled land, do, make, 
and use all acts, works and conveniences proper for the execution, 
maintenance, repair and use thereof, and get and work freestone, 
limestone, clay, sand and other substances, and make tramways 
and other ways, and bum and make bricks, tiles and other things, 
and cut down and use timber and other trees not planted or left 
standing for shelter or ornament. 

Improvement of Land Ad, 1864. 
80. The enumeration of improvements contained in section nine Extension 
of the Improvement of Land Act, 1864, is hereby extended so as y- ^^ * ??4 
to comprise, subject and according to the provisions of that Act, b. 9. ' 

but only as regards applications made to the Land Commissioners 
after the commencement of this Act, all improvements authorized 
by this Act. 

Vm. — ^OONTBACTS. 

31. — (1.) A tenant for life — Power for 

(i.) May contract to make any sale, exchange, partition, mort- tenant for 
•• J life to enter 

gage or charge; and into contracte. 

(ii.) May vary or rescind, with or without consideration, the 
contract, in the like cases and manner in which, if he were 
absolute owner of the settled land, he might lawfully vary or 
rescind the same, but so that the contract as varied be in 
conformity with this Act ; and any such consideration, if paid 
in money, shall be capital money arising under this Act ; and 

(iii.) May contract to make any lease; and in making the lease 
may vary the terms, with or without consideration, but so that 
the lease be in conformity with this Act ; and 

(iv.) May accept a surrender of a contract for a lease, in like 
manner and on the like terms in and on which he might accept 
a surrender of a lease ; and thereupon may make a new or 
other contract, or new or other conti*acts, for or relative to a 
lease or leases, in like manner and on the like terms in and on 
which he might make a new or other lease, or new or other 
leases, where a lease had been granted ; and 

(v.) May enter into a contract for or relating to the execution of 
any improvement authorized by this Act, and may vary or 
rescind the same ; and 

(vi.) May, in any other case, enter into a contract to do any act 
for carrying into effect any of the purposes of this Act, and 
may vary or rescind the same. 
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(2.) Every contract shall be binding on and shall enure for the 
benefit of the settled land, and shall be enforceable against and 
by every successor in title for the time being of the tenant for life, 
and may be carried into effect by any such successor ; but so that 
it may be varied or rescinded by any such successor, in the like 
case and manner, if any, as if it had been made by himself. 

(3.) The Court may, on the application of the tenant for life, or 
of any such successor, or of any person interested in any contract, 
give directions respecting the enforcing, carrying into effect, vary- 
ing or rescinding thereof. 

(4.) Any preliminary contract under this Act for or relating to a 
lease shall not form part of the title or evidence of the title of any 
person to the lease, or to the benefit thereof. 

IX.— Miscellaneous Provisions. 
Application of 32. Where, under an Act incorporating or applying, wholly 
Oo^^i^der ^^ ^ P^^*' *^® Lands Clauses Consolidation Acts, 1845, 1860 and 
Lands Clauses 1869, or under the Settled Estates Act, 1877, or under any other 
8^ 9^^ t ^^^* public, local, personal or private, money is at the commence- 
c. 18. ment of this Act in Court, or is afterwards paid into Court, and is 

23 & 24 Vict, liable to be laid out in the purchase of land to be made subject to 
32 & 33 Yict. a settlement, then, in addition to any mode of dealing therewith 
Sh^J 41 V t authorized by the Act under which the money is in Court, that 
0. 18, money may be invested or applied as capital money arising under 

this Act, on the like terms, if any, respecting costs and other things, 
as nearly as circumstances admit, and (notwithstanding anything 
in this Act) according to the same procedure, as if the modes of in- 
vestment or application authorized by this Act were authorized by 
the Act under which the money is in Court. 
Application 33. Where, under a settlement, money is in the hands of trustees, 

hands^/ "^ ^^^ ^® liable to be laid out in the purchase of land to be made sub- 
trustees under ject to the settlement, then, in addition to such powers of dealing 
^*tti*"ent therewith as the trustees have independently of this Act, they may, 

at the option of the tenant for life, invest or apply the same as 
capital money arising under this Act. 
Application of 34. Where capital money arising under this Act is purchase 
foMeaw OT iiioney paid ^ respect of a lease for years, or life, or years deter- 
reversion. minable on life, or in respect of any other estate or interest in land 

less than the fee simple, or in respect of a reversion dependent on 
any such lease, estate or interest, the trustees of the settlement or 
the Court, as the case may be, and in the case of the Court on the 
application of any party interested in that money, may, notwith- 
standing anything in this Act, require and cause the same to be laid 
out, invested, accumulated and paid in such manner as, in the judg- 
ment of the trustees or of the Court, as the case may be, will give 
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to the parties interested in that money the like benefit therefrom as 
they might lawfully have had from the lease, estate, interest or 
reversion in respect whereof the money was paid, or as near thereto 
as may be. 

85. — (1.) Where a tenant for life is impeachable for waste in Cutting and 
respect of timber, and there is on the settled land timber ripe and J|^| ^^^f * 
fit for cutting, the tenant for life, on obtaining the consent of the proceeds to be 
trustees of the settlement or an order of the Court, may cut and sell *"«*• 
that timber, or any part thereof. 

(2.) Three fourth parts of the net proceeds of the sale shall be 
set aside as and be capital money arising under this Act, and the 
other fourth part shall go as rents and profits. 

86. The Court may, if it thinks fit, approve of any action, Prooeedinffs 
defence, petition to parliament, parliamentary opposition, or other ^°' protecfion 
proceeding taken or proposed to be taken for protection of settled land settled or 
land, or of any action or proceeding taken or proposed to be taken °^?j??5^ ** 
for recovery of land being or alleged to be subject to a settlement, 
and may direct that any costs, charges or expenses incurred or to 
be incurred in relation thereto, or any part thereof, be paid out of 
property subject to the settlement. 

87. — (1.) Where personal chattels are settled on trust so as to Heirlooms, 
devolve with land until a tenant in tail by purchase is bom or 
attains the age of twenty-one years, or so as otherwise to vest in 
some person becoming entitled to an estate of freehold of inheritance 
in the land, a tenant for life of the land may sell the chattels or 
any of them. 

(2.) The money arising by the sale shall be capital money arising 
under this Act, and shall be paid, invested or appUed and otherwise 
dealt with in like manner in all respects as by this Act directed 
with respect to other capital money arising under this Act, or may 
be invested in the purchase of other chattels, of the same or any 
other nature, which, when purchased, shall be settled and held on 
the same trusts, and shall devolve in the same manner as the 
chattels sold. 

(3.) A sale or purchase of chattels under this section shall not be 
made without an order of the Court. 

X. — Trustees. 
88. — (1.) If at any time there are no trustees of a settlement i^pointment 
within liie definition in this Act, or where in any other case it is court**^* ^^ 
expedient, for purposes of this Act, that new trustees of a settle- 
ment be appointed, the Court may, if it thinks fit, on the appli- 
cation of the tenant for life or of any other person having, under 
the settlement, an estate or interest in the settled land, in pos- 
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BMdon, remainder or otherwise, or, in the case of an infant, of his 
testamentary or other guardian, or next friend, appoint fit persons 
to be trustees under the settlement for purposes of this Act. 

(2.) The persons so appointed, and the suiriyors and surviyor of 
them, while continuing to be trustees or trustee, and, until the 
appointment of new trustees, the personal representatiyes or repre- 
sentatiye for the time being of the last suryiying or continuing 
trustee, shall for purposes of this Act become and be the trustees or 
trustee of the settlement. 

89. — (1.) Notwithstanding anything in this Act, capital money 
arising under this Act shall not be paid to fewer than two persons 
as trustees of a settlement, unless the settlement authorizes the 
receipt of capital trust money of the settlement by one trustee. 

(2.) Subject thereto, the proyisions of this Act referring to the 
trustees of a settlement apply to the suryiying or continuing 
trustees or trustee of the settlement for the time being. 

40. The receipt in writing of the trustees of a settlement, or 
where one trustee is empowered to act, of one trustee, or of the 
personal representatiyes or representatiye of the last suryiying or 
continuing trustee, for any money or securities, paid or transferred 
to the trustees, trustee, representatiyes or representatiye, as the 
case may be, effectually discharges the payer or transferor there- 
from, and from being bound to see to the application or being 
answerable for any loss or misapplication thereof, and, in case of a 
mortgagee or other person adyancing money, from being concerned 
to see that any money adyanced by him is wanted for any purpose 
of this Act, or that no more than is wanted is raised. 

41. Each person who is for the time being trustee of a settle- 
ment is answerable for what he actually receiyes only, notwith- 
standing his signing any receipt for conformity, and in respect 
of his own acts, receipts and defaults only, and is not answerable 
in respect of those of any other trustee, or of any banker, broker, 
or other person, or for the insufficiency or deficiency of any 
securities, or for any loss not happening through his own wilful 
default. 

42. The trustees of a settlement, or any of them, are not liable 
for giying any consent, or for not making, bringing, taking or doing 
any such application, action, proceeding or thing, as they might 
make, bring, take or do; and in case of purchase of land with 
capital money arising under this Act, or of an exchange, partition, 
or lease, are not liable for adopting any contract made by the 
tenant for life, or bound to inquire as to the propriety of the 
purchase, exchange, partition or lease, or answerable as regards 
any price, consideration or fine, and are not liable to see to or 
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answerable for the inTestigation of the title, or answerable for a 
conyeyanoe of land, if the conyeyanoe purports to conyey the land 
in the proper mode, or liable in respect of purchase-money paid by 
them by direction of the tenant for life to any person joining in the 
conyeyance as a conyeying party, or as giying a receipt for the 
purchase-money, or in any other character, or in respect of any 
other money paid by them by direction of the tenant for life on the 
purchase, exchange, partition or lease. 

48. The trustees of a settlement may reimburse themselyes or Trustees' re- 
py <md diBoliarge out of the trust property all expenses properly iniborsement. 
incurred by them. 

44. If at any time a difference arises between a tenant for life Beference of 
and the trustees of the settlement, respecting the exercise of any of fj?!!®*^*^ ^ 
the powers of this Act, or respecting any matter relating thereto, 
the Court may, on the application of either party, giye such direc- 
tions respecting the matter in difference, and respecting the costs 
of the application, as the Court thinks fit. 

45. — (1.) A tenant for life, when intending to make a sale, Xoticeto 
exchange, partition, lease, mortgage or charge, shall giye notice trustees, 
of his intention in that behalf to each of the trustees of the 
settlement, by posting registered letters, containing the notice, 
addressed to the trustees, seyerally, each at his usual or last 
known place of abode in the United Kingdom, and shall giye like 
notice to the solicitor for the trustees, if any such solicitor is known 
to the tenant for life, by posting a registered letter, containing the 
notice, addressed to the solicitor at his place of business in the United 
Kingdom, eyery letter under this section being posted not less than 
one month before the making by the tenant for life of the sale, 
exchange, partition, lease, mortgage or charge, or of a contract for 
the same. 

(2.) Proyided that at the date of notice giyen the number of 
trustees shall not be less than two, imless a contrary intention is 
expressed in the settlement. 

(3.) A person dealing in good faith with the tenant for life is 
not concerned to inquire respecting the giying of any such notice as 
is required by this section. 

XI.— Coubt; Laitd Commissionebs ; Pbooedube. 

46. — (1.) All matters within the jurisdiction of the Court under Begulations 
this Act shall, subject to the Acts regulating the Court, be assigned respecting 
to the Chancery Diyision of the Court. CdK, appli- 

(2.) Payment of money into Court effectually exonerates there- cations, &c. 
from the person making the payment. 

(3.) Eyery application to the Court shaU be by petition, or by 
summons at chambers. 
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(4.) On an application by the troBtees of a settlement notice 
shall be seryed in the first instance on the tenant for life. 

(5.) On any application notice shall be served on such persons, if 
any, as the Court thinks fit. 

(6.) The Court shall have full power and discretion to make such 
order as it thinks fit respecting the costs, charges, or expenses of 
all or any of the parties to any application, and may, if it thinks 
fit, order that all. or any of those costs, charges, or expenses be paid 
out of property subject to the settlement. 
39 & 40 Vict. (7.) Oeneral rules for purposes of this Act shall be deemed Bules 

?*. ^\^^. . of Court within section seyenteen of the Appellate Jurisdiction Act, 
44 & 45 Vict. . 

c. 63. 1876, as altered by section nineteen of the Supreme Court of Judi- 

cature Act, 1881, and may be made accordingly. 

(8.) The powers of the Court may, as regards land in the County 
Palatine of Lancaster, be exercised also by the Court of Chancery 
of the County Palatine ; and rules for regulating proceedings in 
that Court shall be from time to time made by the Chancellor of 
the Duchy of Lancaster, with the advice and consent of a judge of 
the High Court acting in the Chancery Division, and of the Yice- 
Chancellor of the County Palatine. 

(9.) (General rules, and rules for the Court of Chancery of the 
County Palatine, may be made at any time after the passing of this 
Act, to take effect on or after the commencement of this Act. 

(10.) The powers of the Court may, as regards land not exceeding 
in capital value five hundred pounds, or in annual rateable value 
thirty pounds, and, as regards capital money arising under this 
Act, and securities in which the same is invested, not exceeding in 
amount or value five hundred pounds, and as regards personal 
chattels settled or to be settled, as in this Act mentioned, not 
exceeding in value five hundred pounds, be exercised by any county 
court within the district whereof is situate any part of the land 
which is to be dealt with in the Court, or from which the capital 
money to be dealt with in the Court arises imder this Act, or in 
connexion with which the personal chattels to be dealt with in the 
Court are settled. 
Payment of ^7. V^ere the Court directs that any costs, charges, or expenses 

costs ont of |)e paid out of property subject to a settlement, the same shall, 
perfy. subject and according to the directions of the Court, be raised, and 

paid out of capital money arising under this Act, or other money 
liable to be laid out in the purchase of land to be made subject to 
the settlement, or out of investments representing such money, or 
out of income of any such money or investments, or out of any 
accumulations of income of land, money, or investments, or by 
means of a sale of part of the settled land in respect whereof the 
costs, charges, or expenses are incurred, or of other settled land 
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comprised in the same settlement and subject to the same limita- 
tions, or by means of a mortgage of the settled land or any part 
thereof, to be made by such person as the Court directs, and either 
by conveyance of the fee simple or other estate or interest the sub- 
ject of the settlement, or by creation of a term, or otherwise, or by 
means of a charge on the settled land or any part thereof, or partly 
in one of those modes and partly in another or others, or in any 
such other mode as the Court thinks fit. 
48. — (1.) The commissioners now bearing the three several styles Gonstitutioii 

of the Inclosure Commissioners for England and Wales, and the of. I^d Com- 

. . xniBSioners ; 

Copyhold Commissioners, and the Tithe Commissioners for England their powers, 

and Wales, shall, by virtue of this Act, become and shall be styled *^- 

the Land Commissioners for England. 

(2.) The Land Commissioners shall cause one seal to be made 
with their style as given by this Act ; and in the execution and 
discharge of any power or duty under any Act relating to the 
three several bodies of commissioners aforesaid, they shall adopt 
and use the seal and style of the Land Commissioners for England, 
and no other. 

(3.) Nothing in the foregoing provisions of this section shall be 
construed as altering in any respect the powers, authorities, or 
duties of the Land Commissioners, or as affecting in respect of ap- 
pointment, salary, pension, or otherwise any of those commissioners, 
in office at the passing of this Act, or any Assistant Commissioner, 
secretary, or other officer or person then in office or employed under 
them. 

(4.) All Acts of Parliami^nt, judgments, decrees, or orders of any 
Court, awards, deeds, and other documents, passed or made befoi-e 
the commencement of this Act, shall be read and have effect as if 
the Land Commissioners were therein mentioned instead of one or 
more of the three several bodies of commissioners aforesaid. 

(5.) All acts, matters, and things commenced by or under the 
authority of any one or more of the three several bodies of com- 
missioners aforesaid before the commencement of this Act, and not 
then completed, shall and may be carried on and completed by or 
under the authority of the Land Commissioners; and the Land 
Commissioners, for the purpose of prosecuting, or defending, and 
carrying on any action, suit or proceeding pending at the com- 
mencement of this Act, shall come into the place of any one or 
more, as the case may require, of the three several bodies of com- 
missioners aforesaid. 

(6.) The Land Commissioners shall, by virtue of this Act, have, 
for the purposes of any Act, public, local, personal, or private, 
passed or to be passed, making provision for the execution of im- 
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proyements on settled land, all such powers and authorities as they 
have for the purposes of the Improvement of Land Act, 1864 ; and 
the proTisions of the last-mentioned Act relating to their proceed- 
ings and inquiries, and to authentication of instruments, and to 
declarations, statements, notices, applications, forms, security for 
expenses, inspections, and examinations, shall extend and apply, as 
far as the nature and circumstances of the case admit, to acts and 
proceedings done or taken by or in relation to the Land Commis- 
sioners under any Act making provision as last aforesaid ; and the 
provisions of any Act relating to fees or to security for costs to be 
taken in respect of the business transacted under the Acts admi- 
nistered by the three several bodies of commissioners aforesaid 
shall extend and apply to the business transacted by or under the 
direction of the Land Commissioners under any Act, public, local, 
personal, or private, passed or to be passed, by which any power or 
duty is conferred or imposed on them. 

49. — (1.) Every certificate and report approved and made by 
the Land Commissioners under this Act shall be filed in their office. 

(2.) An office copy of any certificate or report so filed shall be 
delivered out of their office to any person requiring the same, on 
payment of the proper fee, and shall be sufficient evidence of the 
certificate or report whereof it purports to be a copy. 

Xn. — Eestbictions, Savings and Geneeal Pkovisions. 

60. — (1.) The powers under this Act of a tenant for life are not 
capable of assignment or release, and do not pass to a person as 
being, by operation of law or otherwise, an assignee of a tenant for 
life, and remain exerciseable by the tenant for life after and not- 
withstanding any assignment, by operation of law or otherwise, of 
his estate or interest under the settlement. 

(2.) A contract by a tenant for life not to exercise any of his 
powers under this Act is void. 

(3.) But this section shall operate without prejudice to the rights 
of any person being an assignee for value of the estate or interest 
of the tenant for life ; and in that case the assignee's rights shall 
not be affected without his consent, except that, unless the assignee 
is actually in possession of the settled land or part thereof, his 
consent shall not be requisite for the making of leases thereof by 
the tenant for Hfe, provided the leases are made at the best rent 
that can reasonably be obtained, without fine, and in other respects 
are in conformity with this Act. 

(4.) This section extends to assignments made or coming into 
operation before or after and to acts done before or after the com- 
mencement of this Act; and in this section assignment includes 
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assignment by way of mortgage, and any partial or qualified 
assignment, and any charge or incumbrance ; and assignee has a 
meaning corresponding with that of assignment. 

61. — (1.) If in a settlement, will, assurance, or other instrument ProMbitipn or 
executed or made before or after, or partly before and partly after, hmitation 
the commencement of this Act a provision is inserted purporting or exercise of 
attempting, by way of direction, declaration, or otherwise, to forbid Powers, void, 
a tenant for life to exercise any power under this Act, or attempt- 
ing, or tending, or intended, by a limitation, gift, or disposition 
over of settled land, or by a limitation, gift, or disposition of other 
real or any personal property, or by the imposition of any condi- 
tion, or by forfeiture, or in any other manner whatever, to prohibit 
or prevent him from exercising, or to induce him to abstain from 
exercising, or to put him into a position inconsistent with his 
exercising, any power under this Act, that provision, as far as it 
purports, or attempts, or tends, or is intended to have, or would or 
might have, the operation aforesaid, shall be deemed to be void. 

(2.) For the purposes of this section an estate or interest limited 
to continue so long only as a person abstains from exercising any 
power shall be and take effect as an estate or interest to continue 
for the period for which it would continue if that person were to 
abstain from exercising the power, discharged from liability to de- 
termination or cesser by or on his exercising the same. 

62. Notwithstanding anything in a settlement, the exercise by Provision 
the tenant for life of any power under this Act shall not occasion J ^?^* ^^^' 
a forfeiture. 

63. A tenant for life shall, in exercising any power under this Tenant for 
Act, have regard to the interests of all parties entitled under the all%artiea^ 
settlement, and shall, in relation to the exercise thereof by him, be interested, 
deemed to be in the position and to have the duties and liabilities 

of a trustee for those parties. 

64. On a sale, exchange, partition, lease, mortgage, or charge, General pro- 
a purchaser, lessee, mortgagee, or other person dealing in good ^^^^ers 
faith with a tenant for life shall, as against all parties entitled &c. 
under the settlement, be conclusively taken to have given the best 

price, consideration, or rent, as the case may require, that could 
reasonably be obtained by the tenant for life, and to have complied 
with all the requisitions of this Act. 

66. — (1.) Powers and authorities conferred by this Act on a Exercise of 
tenant for life or trustees or the Court or the Land Commissioners {1^^^^ of 
are exerciseable from time to time. provisions, 

(2.) Where a power of sale, enfranchisement, exchange, partition, ^®' 
leasing, mortgaging, charging, or other power is exercised by a 
tenant for life, or by the trustees of a settlement, he and they may 

B. V 
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refipectiyely execute, make and do all deeds, instruments and things 
necessary or proper in that behalf. 

(3.) Where any provision in this Act refers to sale, purchase, 
exchange, partition, leasing, or other dealing, or to any power, con- 
sent, payment, receipt, deed, assurance, contract, expenses, act, or 
transaction, the same shall be construed to extend only (unless it is 
otherwise expressed) to sales, purchases, exchanges, partitions, 
leasings, dealings, powers, consents, payments, receipts, deeds, as- 
surances, contracts, expenses, acts, and transactions under this Act. 

66. — (1.) Nothing in this Act shall takeaway, abridge, or preju- 
dicially affect any power for the time being subsisting under a 
settlement, or by statute or otherwise, exerciseable by a tenant for 
life, or by trustees with his consent, or on his request, or by his 
direction, or otherwise ; and the powers giyen by this Act are cumu- 
latiye. 

(2.) But, in case of conflict between the provisions of a settle- 
ment and the provisions of this Act, relative to any matter in respect 
whereof the tenant for life exercises or contracts or intends to 
exercise any power under this Act, the provisions of this Act shall 
prevail ; and, accordingly, notwithstanding anything in the settle- 
ment, the consent of the temmt for life shall, by virtue of this Act, 
be necessary to the exercise by the trustees of the settlement or 
other person of any power conferred by the settlement exerciseable 
for any purpose provided for in this Act. 

(3.) If a question arises, or a doubt is entertained, respecting 
any matter within this section, the Court may, on the application 
of the trustees of the settlement, or of the tenant for life, or of any 
other person interested, give its decision, opinion, advice, or direction 
thereon. 

57. — (1.) Nothing in this Act shall preclude a settior from con- 
b^fetlJ^nt ^^^'"^S ^^ *^® tenant for life, or the trustees of the settlement, any 
powers additional to or larger than those conferred by this Act. 

(2.) Any additional or larger powers so conferred shall, as far as 
may be, notwithstanding anything in this Act, operate and be exer- 
ciseable in the like manner, and with all the like incidents, effects 
and consequences, as if they were conferred by this Act, imless a 
contrary intention is expressed in the settiement. 

XTTT. — ^Limited Ownees geneeaiiLY. 
Enumeration 68. — (1.) Each person as follows shall, when the estate or interest 
Sndted' ®^ ®^^^ °^ them is in possession, have the powers of a tenant for 

owners, to life under this Act, as if each of them were a tenant for life as 
& for "f e* defined in this Act (namely) : 

(i.) A tenant in tail, including a tenant in tail who is by Act of 
Parliament restrained from barring or defeating his estate tail, 



Additional or 
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and although the reversion is in the Crown, and so that the 
exercise by him of his powers under this Act shall bind the 
crown, but not including such a tenant in tail where the land in 
respect whereof he is so restrained was purchased with money 
proyided by Parliament in consideration of public services : 
(ii.) A tenant in fee simple, with an executory limitation, gift or 
disposition over, on failure of his issue, or in any other event : 
(iii.) A person entitled to a base fee, although the reversion is in 
the Crown, and so that the exercise by him of his powers under 
this Act shall bind the Crown : 
(iv.) A tenant for years determinable on life, not holding merely 

under a lease at a rent : 
(v.) A tenant for the life of another, not holding merely under a 

lease at a rent : 
(vi.) A tenant for his own or any other life, or for years deter- 
minable on life, whose estate is liable to cease in any event 
during that life, whether by expiration of the estate, or by con- 
ditional limitation, or otherwise, or to be defeated by an execu- 
tory limitation, gift, or disposition over, or is subject to a trust 
for accumulation of income for payment of debts or other pur- 
pose: 
(vii.) A tenant in tail after possibility of issue extinct : 
(viii.) A tenant by the curtesy : 
(ix.) A person entitled to the income of land imder a trust or 
direction for payment thereof to him during his own or any 
other life, whether subject to expenses of management or not 
or until sale of the land, or until forfeiture of his interest 
therein on bankruptcy or other event. 
(2.) In every such case, the provisions of this Act referring to a 
tenant for life, either as conferring powers on him or otherwise, 
and to a settlement, and to settled land, shall extend to each of 
the persons aforesaid, and to the instrument under which his 
estate or interest arises, and to the land therein comprised. 

(3.) In any such case any reference in this Act to death as regards 
a tenant for life shall, where necessary, be deemed to refer to the 
determination by death or otherwise of such estate or interest as 
last aforesaid. 

XIY.— Infants ; Mabeied Women ; Lunatics. 
69. Where a person, who is in his own right seised of or entitled Infant 
in possession to land, is an infant, then for purposes of this Act the J^tled to be 
land is settled land, and the infant shall be deemed tenant for life as tenant for 

thereof. ^®' 

60. Where a tenant for life, or a person having the powers Tenant for 

Q We, infant. 
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of a tenant for life under tliis Act, is an infant, or an infant 
would, if he were of full age, be a tenant for life, or haye the 
powers of a tenant for life under this Act, the powers of a tenant 
for life under this Act may be exercised on his behalf by the 
trustees of the settlement, and if there are none, then by such, 
person and in such manner as the Court, on the application of a 
testamentary or other guardian* or next friend of the infant, either 
generally or in a particular instance, orders. 

61. — (1.) The foregoing provisions of this Act do not apply in 
the case of a married woman. 

(2.) Where a married woman who, if she had not been a married 
woman, would haye been a tenant for life or would haye had the 
powers of a tenant for life under the foregoing provisions of this 
Act, is entitled for her separate use, or is entitled under any 
statute, passed or to be passed, for her separate property, or as a 
feme sole, then she, without her husband, shall haye the powers of 
a tenant for life under this Act. 

(3.) Where she is entitled otherwise than as aforesaid, then she 
and her husband together shall haye the powers of a tenant for life 
under this Act. 

(4.) The provisions of this Act referring to a tenant for life and 
a settlement and settled land shall extend to the married woman 
without her husband, or to her and her husband together, as the 
case may require, and to the instrument under which her estate or 
interest arises, and to the land therein comprised. 

(5.) The married woman may execute, make, and do all deeds, 
instruments, and things necessary or proper for giving effect to the 
provisions of this section. 

(6.) A restraint on anticipation in the settlement shall not prevent 
the exercise by her of any power under this Act. 

62. Where a tenant for life, or a person haying the powers of a 
tenant for life under this Act, is a lunatic, so found by inquisition, 
the committee of his estate may, in his name and on his behalf, 
under an order of the Lord Chancellor, or other person intrusted by 
virtue of the Queen's Sign Manual with the care and commitment 
of the custody of the persons and estates of lunatics, exercise the 
powers of a tenant for life under this Act ; and the order may be 
made on the petition of any person interested in the settled land, 
or of the committee of the estate. 

XV.— Settlement by way of Trusts fob Sale. 

63. — (1,) Any land, or any estate or interest in land, which 
under or by virtue of any deed, will or agreement, covenant to 
surrender, copy of court roll, Act of Parliament, or other instrument 
or any number of instruments, v^hether made or passed before or 
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after, or partly before and partly after, the commencement of this 
Act, is subject to a trust or direction for sale of that land, estate, 
or interest, and for the application or disposal of the money to arise 
from the sale, or the income of that money, or the income of the 
land until sale, or any part of that money or income, for the 
benefit of any person for his life, or any other limited period, or for 
the benefit of two or more persons concurrently for any limited 
period, and whether absolutely, or subject to a trust for accumula- 
tion of income for payment of debts or other purpose, or to any 
other restriction, shall be deemed to be settled land, and the 
instrument or instruments under which the trust arises shall be 
deemed to be a settlement; and the person for the time being 
beneficially entitled to the income of the land, estate, or interest 
aforesaid until sale, whether absolutely or subject as aforesaid, 
shall be deemed to be tenant for life thereof ; or if two or more 
persons are so entitled concurrently, then those persons shall be 
deemed to constitute together the tenant for life thereof ; and the 
persons, if any, who are for the time being under the settlement 
trustees for sale of the settled land, or haying power of consent to, 
or approval of, or control over the sale, or if under the settlement 
there are no such trustees, then the persons, if any, for the time 
being, who are by the settlement declared to be trustees thereof for 
purposes of this Act are for purposes of this Act trustees of the 
settlement. 

(2.) In every such case the provisions of this Act referring to a 
tenant for life, and to a settlement, and to settled land, shall extend 
to the person or persons aforesaid, and to the instrument or instru- 
ments under which his or their estate or interest arises, and to the 
land therein comprised, subject and except as in this section pro- 
vided (that is to say) : 
(i.) Any reference in this Act to the predecessors or successors in 
title of the tenant for life, or to the remaindermen, or rever- 
sioners or other persons interested in the settled land, shall be 
deemed to refer to the persons interested in succession or other- 
wise in the money to arise from sale of the land, or the income 
of that money, or the income of the land, until sale (as the case 
may require), 
(ii.) Capital money arising under this Act from the settled land 
shall not be applied in the purchase of land unless such appli- 
cation is authorized by the settlement in the case of capital 
moi^ey arising thereimder from sales or other dispositions of 
the settled land, but may, in addition to any other mode of 
application authorized by this Act, be applied in any mode in 
which capital money arising under the settlement from any 
such sale or other disposition is applicable thereunder, subject 
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to any consent required or direction given by the settlement 
with respect to the application of trust money of the settlement. 

(iii.) Capital money arising under this Act from the settled land 
and the securities in which the same is invested, shall not for 
any purpose of disposition, transmission, or devolution, be con- 
sidered as land unless the same would, if arising under the 
settlement from a sale or disposition of the settled land, have 
been so considered, and the same shall be held in trust for and 
shall go to the same persons successively in the same manner, 
and for and on the same estates, interests, and trusts as the 
same would have gone and been held if arising under the 
settlement from a sale or disposition of the settled land, and 
the income of such capital money and securities shall be paid 
or appHed accordingly. 

(iv.) Land of whatever tenure acquired under this Act by pur- 
chase, or in exchange, or on partition, shall be conveyed to 
and vested in the trustees of the settlement, on the trusts, and 
subject to the powers and provisions which, under the settle- 
ment or by reason of the exercise of any power of appointment 
or charging therein contained, are subsisting with respect to 
the settled land, or would be so subsisting if the same had not 
been sold, or as near thereto as circumstances permit, but so as 
not to increase or multiply charges or powers of charging. 

XVI. — ^Eepeals. 

64. — (1.) The enactments described in the schedule to this Act 
are hereby repealed. 

(2.) The repeal by this Act of any enactment shall not afEect any 
right accrued or obligation incurred thereunder before the com- 
mencement of this Act ; nor shall the same affect the validity or 
invalidity, or any operation, effect, or consequence, of any instru- 
ment executed or made, or of anything done or suffered, or of any 
order made, before the commencement of this Act ; nor shall the 
same affect any action, proceeding, or thing then pending or un- 
completed ; and every such action, proceeding, and thing may be 
carried on and completed as if there had been no such repeal in 

this Act. 

XVn.— Ireland. 

65.— (1.) In the application of this Act to Ireland the foregoing 
provisions shall be modified as in this section provided. 

(2.) The Court shall be Her Majesty's High Court of Justice in 
Ireland. 

(3.) All matters within the jurisdiction of that Court shall, sub- 
ject to the Acts regulating that Court, be assigned to the Chancery 
Division of that Court ; but General Eules under this Act for Ire- 
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land may direct that those matters or any of them be assigned to 
the Land Judges of that Division. 

(4.) Any deed inrolled under this Act shall be inroUed in the 
Becord and Writ Office of that Division. 

(5.) General Bules for purposes of this Act for Ireland shall be 
deemed Bules of Court within the Supreme Court of Judicature 40 & 41 Vict. 
Act (Ireland), 1877, and may be made accordingly, at any time ®* ^^* 
after the passing of this Act, to take effect on or after the com- 
mencement of this Act. 

(6.) The several Civil Bill Courts in Ireland shall, in addition to 
the jurisdiction possessed by them independently of this Act, have 
and exercise the power and authority exerciseable by the Court 
under this Act, in all proceedings where the property, the subject 
of the proceedings, does not exceed in capital value five hundred 
pounds, or in annual value thirty pounds. 

(7.) The provisions of Part 11. of the County Officers and Courts 40 & 41 Vict. 
(Ireland) Act, 1877, relative to the equitable jurisdiction of the ®* ^* 
Civil Bill Courts, shall apply to the jurisdiction exerciseable by 
those Courts under this Act. 

(8.) Bules and Orders for purposes of this Act, as far as it relates 
to the Civil Bill Courts, may be made at any time after the passing 
of this Act, to take effect on or after the commencement of this Act, 
in manner prescribed by section seventy-nine of the County Officers 
and Courts (Ireland) Act, 1877. 

(9.) The Commissioners of Public Works in Ireland shall be 
substituted for the Land Commissioners. 

(10.) The term for which a lease other than a building or mining 
lease may be granted shall be not exceeding thirty-five years. 



THE SCHEDULE. Section 64. 

Befbals. 
23 & 24 Vict. 0. 145 . . An Act to give to trustees, mort- \ 
in part. g^gees, and others, certain I 

powers now oommonly in- >inpart; namely, — 
sorted in settLements, mort- I 
gfages and wills / 

Parts I. and IV. 
(being so much of the Act as is not repealed by the 
Conyeyancing and Law of Property Act, 1881). 

27 & 28 Vict. c. 114 . .The Improvement of Land Act, 

in part. 1864 in part; namely, — 

Sections seventeen and eighteen : 
Section twenty-one, from " either by a party" to 
<< benefice) or" (incluaiYe) ; and from ** or if 
the land owner" to ** minor or minors" (inclu- 
sive) ; and *^ or circumstance" (twice) : 
Except as regards Scotland. 

40 & 41 Vict. c. 18 . .The Settled Estates Act, 1877 . .inpart; namely,^ 
in part. Section seventeen. 
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45 & 46 Vict. c. 75. 

(Maeeied Women's Peopbety Act, 1882.) 

An Act to consolidate and amend the Acts relating to the Pro^ 
perty of Married Women, [18th August 1882.] 

Married 1. — ( 1 . ) A married woman shall, in accordance with the provisions 

ca^bS of ®^ *^^ '^^^» ^ capable of acquiring, holding and disposing by will 

holding pro- or otherwise, of any real or personal property as her separate pro- 
S^J tnwt' a P®^*'y» ^ ^® same manner as if she were a feme sole, without the 
as a feme sole intervention of any trustee. 

(2.) A married woman shall be capable of entering into and ren- 
dering herself liable in respect of and to the extent of her separate 
property on any contract, and of suing and being sued, either in 
contract or in tort, or otherwise, in all respects as if she were a 
feme sole, and her husband need not be joined with her as plaintilE 
or defendant, or be made a party to any action or other legal pro- 
ceeding brought by or taken against her; and any damages or 
costs recovered by her in any such action or proceeding shall be her 
separate property ; and any damages or costs recovered against her 
in any such action or proceeding shall be payable out of her sepa- 
rate property, and not otherwise. 

(3.) Every contract entered into by a married woman shall be 
deemed to be a contract entered into by her with respect to and to 
bind her separate property, unless the contrary be shown. 

(4.) Every contract entered into by a married woman with respect 
to and to bind her separate property shall bind not only the separate 
property which she is possessed of or entitled to at the date of the 
contract, but also all separate property which she may thereafter 
acquire. 

(5.) Every married woman carrying on a trade separately from 

her husband shall, in respect of her separate property, be subject to 

the bankruptcy laws in the same way as if she were a feme sole. 

Property of a 2. Every woman who marries after the conmiencement of this 

woman ^^^ shall be entitled to have and to hdld as her separate property 

the Act to be and to dispose of in manner aforesaid all real and personal property 

held by her as ^hich shall belong to her at the time of marriage, or shall be 

acquired by or devolve upon her after marriage, including any 

wages, earnings, money, and property gained or acquired by her in 

any employment, trade, or occupation, in which she is engaged, or 

which she carries on separately from her husband, or by the exercise 

of any literary, artistic, or scientific skill. 

Loans by wife 3. Any money or other estate of the wife lent or entrusted by 

to husband. jj^^p ^ j^g^ husband for the purpose of any trade or business carried 

on by him, or otherwise, shall be treated as assets of her husband's 
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estate in case of his bankruptcy, under reservation of the wife's 
claim to a dividend as a creditor for the amount or value of such 
money or other estate after, but not before, all claims of the other 
creditors of the husband for valuable consideration in money or 
money's worth have been satisfied. 

4. The execution of a general power by will by a married woman Execution of 
shall have the effect of making the property appointed liable for 8®^®"^ power, 
her debts and other liabilities in the same manner as her separate 
estate is made liable under this Act. 

6. Every woman married before the commencement of this Act Property 

shall be entitled to have and to hold and to dispose of in manner a^<l^ed after 

aforesaid as her separate property all real and personal property, woman 

her title to which, whether vested or contingent, and whether in J^arried before 

. , in «j^ .-I the Act to be 

possession, reversion, or remainder, shall accrue after the com- held by her as 

mencement of this Act, including any wages, earnings, money, and * f®°^® sole, 
property so gained or sicquired by her as aforesaid. 

6. All deposits in any post office or other savings bank, or in any As to stock, 
other bank, all annuities granted by the Commissioners for the *<^- *^ which 
Eeduction of the National Debt or by any other person, and all sums woman is 
forming part of the public stocks or funds, or of any other stocks entitled, 
or funds transferable in the books of the Governor and Company 
of the Bank of England, or of any other bank, which at the com- 
mencement of this Act are standing in the sole name of a married 
woman, and all shares, stock, debentures, debenture stock, or other 
interests of or in any corporation, company, or public body, 
municipal, commercial, or otherwise, or of or in any industrial, 
provident, friendly, benefit, building, or loan society, which at the 
commencement of this Act are standing in her name, shall be 
deemed, unless and until the contrary be shown, to be the separate 
property of such married woman; and the fact that any such 
deposit, annuity, sum forming part of the public stocks or funds, 
or of any other stocks or funds transferable in the books of the 
Governor and Company of the Bank of England or of any other 
bank, share, stock, debenture, debenture stock, or other interest as 
aforesaid, is standing in the sole name of a married woman, shall 
be sufficient prim&, facie evidence that she is beneficially entitled 
thereto for her separate use, so as to authorize and empower her 
to receive or transfer the same, and to receive the dividends, in- 
terest, and profits thereof, without the concurrence of her husband, 
and to indemnify the Postmaster General, the Commissioners for the 
Eeduction of the National Debt, the Governor and Company of the 
Bank of England, the Governor and Company of the Bank of Ire- 
land, and aU directors, managers, and trustees of every such bank, 
corporation, company, public body, or society as aforesaid, in 
respect thereof. 
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7* All sums foiming part of fhe public stocks or funds, or of any 
other stocks or funds transferable in the books of the Bank of 
England or of any other bank, and all such deposits and annuities 
respectiyely as are mentioned in the last preceding section, and all 
shares, stock, debentures, debenture stock, and other interests of 
or in any such corporation, company, public body, or society as 
aforesaid, which after the commencement of this Act shall be allotted 
to or placed, registered, or transferred in or into or made to stand 
in the sole name of any married woman shall be deemed, unless and 
until the contrary be shown, to be her separate property, in respect 
of which so far as any liability may be incident thereto her separate 
estate shall alone be liable, whether the same shall be so expressed 
in the document whereby her title to the same is created or certified, 
or in the books or register wherein her title is entered or recorded, 
or not. 

Proyided always, that nothing in this Act shall require or autho- 
rize any corporation or joint stock company to admit any married 
woman to be a holder of any shares or stock therein to which any 
liability may be incident, contrary to the provisions of any Act of 
Parliament, charter, byelaw, articles of association, or deed of settle- 
ment regulating such corporation or company. 

8. All the provisions hereinbefore contained as te deposits in 
any post office or other savings bank, or in any other bank, 
annuities granted by the Commissioners for the Eeduction of the 
National Debt or by any other person, sums forming part of the 
public stocks or funds, or of any other stocks or funds trans- 
ferable in the books of the Bank of England or* of any other 
bank, shares, stock, debentures, debenture stock, or other intereste 
of or in any such corporation, company, public body, or society as 
aforesaid respectively, which at the commencement of this Act 
shall be stending in the sole name of a married woman, or which, 
after that time, shall be allotted to, or placed, registered, or trans- 
ferred to or into, or made to stend in, the sole name of a married 
woman, shall respectively extend and apply, so far as relates te the 
estete, right, title, or interest of the married woman, to any of the 
particulars aforesaid which, at the commencement of this Act, or 
at any time afterwards, shall be stending in, or shall be allotted to, 
placed, registered, or transferred to or into, or made to stand in, 
the name of any married woman jointly with any persons or person 
other than her husband. 

9. It shall not be necessary for the husband of any married 
woman, in respect of her interest, to join in the transfer of any such 
annuity or deposit as aforesaid, or any sum forming part of the 
public stocks or funds, or of any other stocks or funds transferable 
as aforesaid, or any share, stock, debenture, debenture stock, or 
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other benefit, right, claim, or other interest of or in any Buch cor- 
poration, company, public body, or society as aforesaid, which is 
now or shall at any time hereafter be standing in the sole name 
of any married woman, or in the joint names of such married 
woman and any other person or persons not being her husband. 

10. If any investment in any such deposit or annuity as afore- Fraudulent 
said, or in any of the public stocks or funds, or in any other stocks in;^tment8 
or funds transferable as aforesaid, or in any share, stock, debenture, husband, 
or debenture stock of any corporation, company, or public body, 
mxmicipal, commercial, or otherwise, or in any share, debenture, 

benefit, right, or claim whatsoever in, to, or upon the funds of any 
industrial, provident, friendly, benefit, building, or loan society, 
shall have been made by a married woman by means of moneys of 
her husband, without his consent, the court may, upon an applica- 
tion under section seventeen of this Act, order such investment, and 
the dividends thereof, or any part thereof, to be transferred and 
paid respectively to the husband ; and nothing in this Act contained 
shall give validity as against creditors of the husband to any gift, 
by a husband to his wife, of any property, which, after such gift, 
shall continue to be in the order and disposition or reputed owner- 
ship of the husband, or to any deposit or other investment of 
moneys of the husband made by or in the name of his wife in fraud 
of his creditors ; but any moneys so deposited or invested may be 
followed as if this Act had not passed. 

11. A married woman may by virtue of the power of making Moneyspay- 
contracts hereinbefore contained effect a policy upon her own life ^{fcyof m- 
or the life of her husband for her separate use ; and the same and surance not to 
all benefit thereof shall enure accordingly. SSe^of^the 

A policy of assurance effected by any man on his own life, and insured, 
expressed to be for the benefit of his wife, or of his children, or of 
his wife and children, or any of them, or by any woman on her 
own life, and expressed to be for the benefit of her husband, or of 
her children, or of her husband and children, or any of them, shall 
create a trust in favour of the objects therein named, and the moneys 
payable under any such policy shall not, so long as any object 
of the trust remains unperformed, form part of the estate of the 
insured, or be subject to his or her debts : Provided, that if it 
shall be proved that the policy was effected and the premiums paid 
with intent to defraud the creditors of the insured, they shall be 
entitled to receive, out of the moneys payable under the policy, a 
sum equal to the premiums so paid. The insured may by the policy, 
or by any memorandum under his or her hand, appoint a trustee or 
trustees of the moneys payable under the policy, and from time to 
time appoint a new trustee or new trustees thereof, and may make 
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proyision for the appointment of a new trustee or new trustees 
thereof, and for the investment of the moneys payable under any 
such policy. In default of any such appointment of a trustee, such, 
policy, immediately on its being effected, shall vest in the insured 
and his or her legal personal representatives, in trust for the purposes 
aforesaid. If, at the time of the death of the insured, or at any 
time afterwards, there shall be no trustee, or it shall be expedient 
to appoint a new trustee or new trustees, a trustee or trustees or 
a new trustee or new trustees may be appointed by any Court 
having jurisdiction under the provisions of the Trustee Act, 1850, 
or the Acts amending and extending the same. The receipt of a 
trustee or trustees duly appointed, or, in default of any such appoint- 
ment, or in default of notice to the insurance office, the receipt of 
the legal personal representative of the insured shall be a discharge 
to the office for the sum secured by the policy, or for the value 
thereof, in whole or in part. 

12. Every woman, whether married before or after this Act, 
shall have in her own name against all persons whomsoever, in- 
cluding her husband, the same civil remedies, and also (subject, 
as regards her husband, to the proviso hereinafter contained) 
the same remedies and redress by way of criminal proceedings, 
for the protection and security of her own separate property, as if 
such property belonged to her as a feme sole, but, except as afore- 
said, no husband or wife shall be entitled to sue the other for a 
tort. In any indictment or other proceeding under this section it 
shall be sufficient to allege such property to be her property ; and 
in any proceeding under this section a husband or wife shall be 
competent to give evidence against each other, any statute or rule 
of law to the contrary notwithstanding: Provided always, that 
no criminal proceeding shall be taken by any wife against her 
husband by virtue of this Act while they are living together, as to 
or concerning any property claimed by her, nor while they are 
living apart, as to or concerning any act done by the husband while 
they were living together, concerning property claimed by the wife, 
unless such property shall have been wrongfully taken by the 
husband when leaving or deserting, or about to leave or desert, his 
wife. 

13. A woman after her marriage shall continue to be liable in 
respect and to the extent of her separate property for all debts 
contracted, and all contracts entered into or wrongs committed by 
her before her marriage, including any sums for which she may be 
liable as a contributory, either before or after she has been placed on 
the list of contributories, under and by virtue of the Acts relating to 
joint stock companies ; and she may be sued for any such debt and 
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for any liability in damages or otherwise under any such contract, 
or in respect of any such wrong ; and all sums recovered against her 
in respect thereof, or for any costs relating thereto, shall be payable 
out of her separate property; and, as between her and her 
husband, unless there be any contract between them to the con- 
trary, her separate property shall be deemed to be primarily liable 
for all such debts, contracts or wrongs, and for all damages or 
costs recovered in respect thereof : Provided always, that nothing 
in this Act shall operate to increase or diminish the liability of any 
woman married before the commencement of this Act for any such 
debt, contract or wi'ong as aforesaid, except as to any separate 
property to which she may become entitled by virtue of this Act, 
and to which she would not have been entitled for her separate use 
under the Acts hereby repealed or otherwise, if this Act had not 
passed. 

14. A husband shall be liable for the debts of his wife con- Husband to be 
tracted, and for all contracts entered into and wrongs committed ^^e*8 delrta^ 
by her, before marriage, including any liabilities to which she may contracted 

be so subject under the Acts relating to joint stock companies as l>eforeinar- 

aforesaid, to the extent of all property whatsoever belonging to his certain 

wife which he shall have acquired or become entitled to from or ®^t®^t. 

through his wife, after deducting therefrom any payments made 

by him, and any sums for which judgment may have been honk 

fide recovered against him in any proceeding at law, in respect of 

any such debts, contracts, or wrongs for or in respect of which his 

wife was liable before her marriage as aforesaid ; but he shall not 

be liable for the same any further or otherwise ; and any Court in 

which a husband shall be sued for any such debt shall have power 

to direct any inquiry or proceedings which it may think proper for 

the purpose of ascertaining the nature, amount, or value of such 

property : Provided always, that nothing in this Act contained shall 

operate to increase or diminish the liability of any husband married 

before the commencement of this Act for or in respect of any such 

debt or other liability of his wife as aforesaid. 

15. A husband and wife may be jointly sued in respect of any Suits for ante- 
such debt or other liability (whether by contract or for any wrong) S^f^ 
contracted or incurred by the wife before marriage as aforesaid, if 

the plaintiff in the action shall seek to establish his claim, either 
wholly or in part, against both of them ; and if in any such action 
or in any action brought in respect of any such debt or liability 
against the husband alone, it is not found that the husband is liable 
in respect of any property of the wife so acquired by him or to 
which he shall have become so entitled as aforesaid, he shall have 
judgment for his costs of defence, whatever may be the result of the 
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action against the wiie if jointly saed with bim ; and in any such 
action against husband and wife jointly, if it appears that the hus- 
band is liable for the debt or damages recoyered, or any part thereof, 
the judgment to the extent of the amount for which the husband is 
liable shall be a joint judgment against the husband personally and 
against the wife as to her separate property ; and as to the residue, 
if any, of such debt and damages, the judgment shall be a separate 
judgment against the wife as to her separate property only. 
Act of wife 16. A wife doing any act with respect to any property of her 

nin^^ TOo^' husband, which, if done by the husband with respect to property of 
ceedingB. the wife, would make the husband liable to criminal proceedings by 

the wife under this Act, shall in like manner be liable to criminal 
proceedings by her husband. 
Qaestioiis 17. In any question between husband and wife as to the title 

banded T^e ^ ^^ possession of property, either party, or any such bank, 
as to property corporation, company, public body, or society as aforesaid in whose 
f^ ^a iim^^ books any stocks, funds, or shares of either party are standing, 
way. may apply by summons or otherwise in a summary way to any j udge 

of the High Court of Justice in England or in Ireland, according 
as such property is in England or Ireland, or (at the option of the 
applicant irrespectively of ^ the yalue of the property in dispute) 
in England to the judge of the county court of the district, or 
in Ireland to the chairman of the ciyiL bill court of the division 
in which either party resides, and the judge of the High Court 
of Justice or of the county court, or the chairman of the civil 
bill court (as the case may be) may make such order with respect 
to the property in dispute, and as to the costs of and consequent 
on the application as he thinks fit, or may direct such application 
to stand over from time to time, and any inquiry touching the 
matters in question to be made in such manner as he shall think 
fit : Provided always, that any order of a judge of the High Court 
of Justice to be made under the provisions of this section shall be 
subject to appeal in the same way as an order made by the same 
judge in a suit pending or on an equitable plaint in the said court 
woiQd be ; and any order of a county or civil bill court under the 
provisions of this section shall be subject to appeal in the same 
way as any other order made by the same court would be, and all 
proceedings in a county court or civil bill court under this section 
in which, by reason of the value of the property in dispute, such 
court would not have had jurisdiction if this Act or the Married 
Women's Property Act, 1870, had not passed, may, at the option 
of the defendant or respondent to such proceedings, be removed 
as of right into the High Court of Justice in England or Ireland 
(as the case may be), by writ of certiorari or otherwise as may be 
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prescribed by any rule of such High Court ; but any order made or 
act done in the course of such proceedings prior to such removal 
shall be valid, unless order shall be made to the contrary by such 
High Court : Provided also, that the judge of the High Court of 
Justice or of the county court, or the chairman of the civil bill 
court, if either party so require, may hear any such application in 
his private room : Provided also, that any such bank, corporation, 
company, public body, or society as aforesaid, shall, in the matter 
of any such application for the purposes of costs or otherwise, be 
treated as a stakeholder only. 

18. A married woman who is an executrix or administratrix Married 
alone or jointly with any other person or persons of the estate of ^^^^^^^ 
any deceased person, or a trustee alone or jointly as aforesaid of trustee, 
property subject to any trust, may sue or be sued, and may transfer 

or join in transferring any such annuity or deposit as aforesaid, or 
any sum forming part of the public stocks or funds, or of any other 
stocks or funds transferable as aforesaid, or any share, stock, deben- 
ture, debenture stock, or other benefit, right, claim, or other 
interest of or in any such corporation, company, public body, or 
society in that character, without her husband, as if she were a 
feme sole. 

19. Nothing in this Act contained shall interfere with or afPect Saving of 
any settlement or agreement for a settlement made or to be made, ^^tf ^nd ^e 
whether before or after marriage, respecting the property of any power to make 
married woman, or shall interfere with or render inoperative any ^l^ settle- 
restriction against anticipation at present attached or to be hereafter 

attached to the enjoyment of any property or income by a woman 
under any settlement, agreement for a settlement, will, or other 
instrument; but no restriction against anticipation contained in 
any settlement or agreement for a settlement of a woman's own 
property to be made or entered into by herself shall have any 
validity against debts contracted by her before marriage, and no 
settlement or agreement for a settlement shall have any greater 
force or validity against creditors of such woman than a like settle- 
ment or agreement for a settlement made or entered into by a man 
would have against his creditors. 

20. Where in England the husband of any woman having Married 
separate property becomes chargeable to any union or parish, the ^J?*? *Jl^ 
justices having jurisdiction in such imion or parish may, in petty parish for the 
sessions assembled, upon application of the guardians of the poor, ^aJQt^ance 
issue a summons against the wife, and make and enforce such order band, 
against her for the maintenance of her husband out of such sepa- 
rate property as by the thirty-third section of the Poor Law Amend- 31 & 32 Vict, 
ment Act, 1868, they may now make and enforce against a husband ^* ^^^* 
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for the maintenance of his wife if she becomes chargeable to any 
union or parish. Where in Ireland relief is giyen under the proyi- 
sions of the Acts relating to the relief of the destitute poor to the 
husband of any woman haying separate property, the cost price of 
such relief is hereby declared to be a loan from the guardians of the 
union in which the same shall be given, and shall be recoverable 
from such woman as if she were a feme sole by the same actions 
and proceedings as money lent. 

21. A maniod woman having separate property shall be subject 
to all such liability for the maintenance of her children and grand- 
children as the husband is now by law subject to for the mainten- 
ance of her children and grandchildren: Provided always, that 
nothing in this Act shall relieve her husband from any liability im- 
posed upon him by law to maintain her children or grandchildren. 

22. The Married Women's Property Act, 1870, and the Married 
Women's Property Act, 1870, Amendment Act, 1874, are hereby 
repealed : Provided that such repeal shall not affect any act done 
or right acquired while either of such Acts was in force, or any 
right or liability of any husband or wife, married before the com- 
mencement of this Act, to sue or be sued under the provisions of 
the said repealed Acts or either of them, for or in respect of any 
debt, contract, wrong, or other matter or thing whatsoever, for or 
in respect of which any such right or liability shall have accrued to 
or against such husband or wife before the commencement of this 
Act. 

23. For the purposes of this Act the legal personal representa- 
tive of any married woman shall in respect of her separate estate 
have the same rights and liabilities and be subject to the same 
jurisdiction as she would be if she were living. 

24. The word ** contract" in this Act shall include the accept- 
ance of any trust, or of the office of executrix or administratrix, 
and the provisions of this Act as to liabilities of married women shall 
extend to all liabilities by reason of any breach of trust or devastavit 
committed by any married woman being a trustee or executrix or 
administratrix either before or after her marriage, and her husband 
shall not be subject to such liabilities unless he has acted or inter- 
meddled in the trust or administration. The word ** property" in 
this Act includes a thing in action. 

26. The date of the commencement of this Act shall be the first 
of January one thousand eight hundred and eighty-three. 

26. This Act shall not extend to Scotland. 

27. This Act may be cited as the Married Women's Property 
Act, 1882. 
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AyoiDANOE OF Settlements, 
under 13 Eliz. c. 5. .63 — 68 

marriage settlements supported, 64 
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GoffiB of raising portions, how paid, 121 
of settlement, how paid, 250 

CbsTS OF Tbustees, 213 — ^217 
profit, costs not allowed, 213 
principle of rule, 213, 214 
solicitor trustee, 214 
special circumstances, effect of, 215 
usual clauses allowing, 215 
right of trustees to costs incurred, 216 
right of appeal for, 217 

Covenant to pay sum, effect of, in bankruptcy, 79 

Cbeditoes \_8ee Bankeuptcy] 

rights of, where business settled, 208, 209 



Debentxtees, investment in, 200 

Deceased "Wife's Sistee, marriage with, 234 



INDEX. 309 

Determinable Interests, 147 — 152 
requisites of valid forfeiture, 147 
where clause repugnant, 147, 150, 151 
man cannot be restrained from anticipation, 148 
legatee of annuity may take value, 149 
discretionary trusts, 150 
condition against selling, effect of, 152 

Discretionary Trusts, 150 

Divorce, effect of, on settlements, 238 — 241 
settlement may be varied, 238 
even if no issue, 239 
discretion of judges, 240 
not to benefit strangers, 240 
appeal as to, 241 

Domicile, effect of, 247 

Double Portions, 136 — 140 

words moulded to avoid, 136 

" eldest son," meaning of, 137 

when ascertained, 137 

eldest daughter a younger child, when, 138 

settlor m loco parentis, 138 

shifting clauses strictly construed, 1 39 

effect of re-settlement of principal estate, 140 

Dower, 111—113 
old law, 111 
Dower Act, 111 

Statute of Uses, effect of, on, 112 
barred by jointure, when, 113 

" During Coverture," when words implied, 173 

Duties on Settlements, 251 



" Eldest Son," meaning of words, 137 
Eldest Son Clause, 142 

Election, to confirm settlement by infant, 10 
in cases of conversion, 227 — 232 
in cases of satisfaction, 156 — 158 
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Eqxtitable Waste, 171 

Equity to Settlement, [^see Wife's Equity to Settlement] 
Estate Tail, words creating, in articles, 14 
Exclusive Appointment [m^ Apfointmsnt] 
Exeoutoby Tbusts, 7, 225 



Failuiie op Object of Settlement, 233 — 237 
marriage not taking place, 233 
invalid marriage, 233 
marriage with, deceased wife's sister, 234 
marriage broken o£P, 235 
possibility of subsequent marriage, 235 
failure of purpose of particular provision, 235 
difference as to deeds and wills, 236 
failure of intention in wiUs, 237 

Fines, payment of, by limited owners, 249 
where expressly provided for, 249, 250 

Foefeitubes, 146, 147 [^and see Detebminable Intebests] 

Fbauds on Mabital Bights, 20 — 25 

inchoate right of husband in wife's property, 20 

doctrine not to be extended, 21 

doubt as to principle of doctrine, 22 

how far fraud necessary, 23 

effect of absence of all consideration, 23 

Married Women's Property Act, 1882, effect of, 24 

Fbauds on the Mabbiage Contbact, 26 — 29 
frauds on settlement after marriage, 26 
principle of cases, 27 
releases by husband, 27 
bond to repay portion, 28 
parties necessary to action, 29 

Fbaxtds on Powbes [see Appointment] 

Fbaudulent Mabbiage, 64 

Fbaudulent Settlement, 68, 77 

Futube Interests, 79 
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Heiblooms, 85, 222 — 225 
of bankrupt, 85 
legal meaning of term, 222 
estate tail does not exist in, 223 
made not to vest in tenant in tail ^^ by purchase," 223 
when ** by purchase " implied, 224 
executory trust of, 225 

Hotchpot, 62, 153—155 
not assumed, 153 
hardship thus caused, 154 
may be implied, when, 154 
where gift by implication, 155 



Illegitimate Childben, 248 

Impeachment of Waste, 160 — 171 
who are liable, 160 
what is, 160 
building house, 161 
cutting timber, 161 
opening mines, 162 
sea-wall, non-repair of, 162 
course of husbandry, breaking, 162 
cutting timber for repairs, 163 

" without impeachment of waste," meaning of term, 163 
proceeds belonging to tenant for life, 163 
■ timber is real property, 164 
what is conversion of, 165 
Court cannot convert, 165 
mines and quarries, 166 
open mines, 166 
trees blown down, 167 
proceeds, when accumulated, 168 
wrongdoer does not profit by wrong, 168 
successive tenancies, 169 
tenant in tail in possession, 170 
after possibility of issue extinct, 170 
equitable waste, 171 

Impbovemext Ghabges, investment on, 198 

Inchoate Eight of Husband, in wife's property, 20 

India Stock, investment on, 198 



312 INDEX. 

Infants, Bettlements by, 8 — 12 
how far binding before Act, 8 
of realty and personalty, 8 
waiver of dower or curtesy in, 9 
consent of g^aardians to, 10 
election by wife, 10 
Infants' Settlement Act, 11 

provisions and effect of, 11, 12 
Infants' Belief Act, effect of, 12 

Intention, failure of [see Failtjbe of Object] 

Intebest allowed on portions, 121 

Inteemediate Profits, right to \_see Posthtthous Childben] 

Investment Clause, The, 197 — 206 

investments allowed by Court, 197, 198 

funds " under control of Court," what are, 197 

India Stock, 198 

improvement charges, 199 

Canadian and Turkish guaranteed loans, 199 

railway debentures and debenture stock, 200 

negativing Act, effect of, 200 

changing investments, 201 

investments at above par, 201 

securities to bearer, 202 

usual investments, 202 

wasting securities, 203, 205 

liability of trustees, 204 

where purchase allowable, 205 

where consent to investments required, 206 



Jointubes, 111 — 116 

dower barred by, 113 

usual power to jointure, 113 

legal jointures, 114 

free from outgoings, when, 115 

ri^ht of joinlress to re-conversion, 116 

priority of gift in lieu of dower, 116 



Leaseholds, assignment of, gives valuable consideration, 73 

Liability of Tbustee, 

for carrying on trade, 207 
for investments, 204 
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Maintenance, interest on portions allowed for, 123 

Maintenance, Powers of, 192 — 195 
now supplied by statute, 192 
Lord Cranworth's Act, 193 
statute not applicable in all cases, 193, 194 
power of Court to allow, 194 
past maintenance allowed, 194, 195 
not as matter of course, 195 
accruer, 195 

Marital Eights [see Fbatjds on Marital Eights] 
under Married Women's Property Act, 24, 25, 55 

Marriage Articles, 13 — 19 
liberally construed, 13 
estate tail made life interest, 14 
intention followed, 14 
benefit of children presumed, 14 
distinction in wills, 15 
power to vary articles, 16 
usual clauses, what are, 16, 17 
common clauses, 17 
direction to settle, 18 
parties to action as to, 19 

Marriage Brokage, 29, 30 
contracts of, voidable, 29 
principle one of policy, 30 

Marriage Contracts [^see Fraud on Marriage Contracts] 

Marriage, valuable consideration, a, 1, 16, 38 
where part of fraudulent scheme, 82 

Marriage of Wards, 56 

Married Woman, engagements of [_see Separate Estate] 

MATtTtrum Women's Property Act, 1882, ,55 ^see Appendix] 

Mines, working, when waste, 162, 166 

Minority, accumulation during, 92 

Mistake, in re-settlement, 33 
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** Name Aim Abhb" Clajjbx, 141 

Next of Kin, meaning of teim, 131 
limitation to, 130, 134 
whether as joint tenants or tenants in common, 141 

Obdeb and Disposition Clause, effect of, 84 

Fab, investments at above, 201 

Fabent, purchases by, 36 

undue influence of [see Be-settlebcents] 

Fabt Febtobmange, 

marriage not under Statute of Frauds, 38, 42 

Fabties to Action, 

case of fraud on marital rights, 19 
where fraud on marriage contract, 29 

Fabtition, 190 

Feebaoe, not shiftable, 145 

Febpetttities, 86 — 91 

care required to avoid, 86 

rule against, one of policy, 86 

difference between, and accumulations, 87 

powers of management, 87 

raising portions, 88 

destructibility of power, effect of, 89 

** at home," effect of estate being, 90 

powers of sale, 91 

powers generally, 87, 91 

Fieoemeal Appointment, 173 

Fin Money, 109, 110 
object of, 109 
arrears of, 109, 110 

FoBTiONS, double [see Double Fobtions] 

FOBTIONS, 

raising of, 117—124 

incidence of portions, 117 
charged on " profits," 117 
ultimate incidence, 118 
raised out of reversions, 119 
immediate maintenance out of, 120 
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Portions — continued. 

raising oi-^-continued, 

costs may be raised, 121 

rate of interest allowed, 121 

when portions are raiseable, 122, 123 

interest allowed for maintenance, 123 

discretion of trustees, 123 
vesting of, 125—129 

eifect of words of survivorsHp, 125 

Court favours vesting, 126 

ambiguous settlement, 126 

when charges sink into land, 127 

settlor in loco parentis ^ 128 

where portion not wanted, 128 

successive powers to portion, 128 

covenant not to charge portions, 129 

Post-nuptial Settlement is voluntary, 70 

Posthumous Ohildeen, 242 — 244 
child en ventre sa mSre, 242 
contingent remainder vests in, 242 
right to intermediate profits, 243 
the '' qualified heir," 243 

PowEBS, perpetuities in, 87, 91 

Promises on Marriage, 38 — 45 
effect of Statute of Frauds, 38 
part performance, 38, 42 
requisites of valid promise, 39 
memorandum within Statute of Frauds, 40 
letters, 40 
agreement, 40 

statute strictly construed, 41 
marriage not part performance, 42 
representation on marriage, 43, 44 
fraud, 43 

vague representation, 44 
definite and indefinite promises, 45 

Purchase, where allowed as investment, 205 

Purchaser, who is, under 27 Eliz. c. 4. ,70 
means buyer in bankruptcy, 82 

*' Qualified Heir," the [«ee Posthumous Children] 
Quarries, working, when waste, 166 
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"Railway Debentuees, inyestment in, 200 

Batifioation of consent, effect of, 206 

Becitals, effect of, 179, 248 

Be-ooitvebsioit [_9ee Coittebsion] 

Beduotion into possession by husband, 49, 54 

Belease, bow far trustees entitled to, 246 

Bemoteness [_8ee PEjEtFETurriEs] 

Bemttnebation of Trustees [^see Costs] 

Benewals by Trustees, 248 

Befugnanoy, 147, 150, 151 [and see Determinable Interests] 

Befuted Ownershif, 84 

Be-settlements, 31 — 87 
usual practice as to, 31 
influence of parent, 31 
favoured by Court, 32 
general principles as to, 33 
mistake, 33 

same solicitor, employment of, 33 
personal gain to parent, 34 
son's necessities, 34 
insufficient consideration for, 35 
acquiescence by son, 35 
purchases by parent, 36 
past advances, 36 
onus of proof, 37 

Bestraint on Antioifation, 61, 105 



Sale, Power of. The, 185—191 

how far re-investment should be contemplated, 105, 106 

tenant for life may buy, 186 

reversionary interest may be sold, 187 

power kept alive on re-settlement, 188 

settled Land Act, 1882 . . ] 89 

*' at home," effect of property being, 189 

partition, 190 

Settled Estate Act, 1877 .. 191 
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Satibfaotion Isee Ademption] 

Sea-WalL; non-repair of, 162 

Separate Estate of Mareied Woman, 95—108 
principle of equity as to, 95 
power of disposition over, 96 

by will or deed, 96 
express charge of, 96 
intention, how far presumed, 97 
without writing, 98 
general engagements, 100 
Hmited interests in, 100 
life interest coupled with power, 101 
engagements do not affect future estate, 102 
reversionary property, 103 
Married Women's Property Act, 103 
how separate estate created, 104 
sole and separate use, 104 
''sole,'' effect of word, 104 
restraint on anticipation, 105 
ori^n of, 105 
revives on second marriage, 106, 107 

unless contrary intention, 106 
ceases during intervals of coverture, 107 
power of Court to release, 108 
mcome usually received by husband, 108 

Separate Estate, covenant to settle, effect of, 179 

Settled Estates Act, 1877. . 191 

Settled Land Act, 1882. . 189 

Settlements, Avoidance of [see Avoidance of Settlements] 

Settlements, Prattdtjlent, 77, 81 

Settlements by Court, 56—62 
marriage of ward, 56 

without consent a contempt, 56 
form of settlement, 58 
punishment of husband in contempt, 58 
ward cannot waive settlement, 59 
usual clauses, 60 
second marriage, 60 
restraint on anticipation, 61 
hotchpot clause, 62 
issue of marriage, 62 



318 INDEX. 

Beyerance of Tbust, now allowed, 246 

Shtfting Claubeb, 141 — 146 [and see Dottble Pobtiokb] 
'' name and anns" clause, 141 
*^ eldest son" clause, 142 
clause strictly construed, 138, 139, 142 
taking under re-settlement, 143 
taking substantially same estate, 144 
peerage cannot be shifted, 145 
forfeiture, wben contrary to policy, 146 

" Sole" use, effect of term, 104 

SoLioiTOB, costs of trustoe, 214 

employment of same, on re-settlement, 33 

Stamps on Settlements, 251 

Statute of Distbibxjtions, 131, 132 

Statttte of Fbattds, as to promises on marriage, 38 — 44 

Stbanoebs, to marriage consideration, 2 

SxjBVivoBSHiP Isee Vesting] 

Tenant fob Life, may purchase estate, 186 
Tenant in Tail " by purchase," 223 
Tenant in Tail, waste by, 170 

Thellusson Act [see Accttmitlations] 

TiMBEB [see Waste] 

Tbade, trustees carrying on, 207—212 
liability of trustees, 207 
right of creditors against estate, 208 
how far general estate liable, 208 
creditor in shoes of trustee, 209 
shares in companies, 210 
resignation of trustee, 211 

trustee need not bind himself personally, 211, 212 
successiye tenancies in settled business, 212 

Teees, blown down, 167 

Tbtje Owneb, meaning of, 84 
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Tktjst Estate, followed in bankruptcy, 85, 211) 

Teusteb, liability of, 204, 207 

bankrupt Isee Bankbuptcy of Trustee] 

Tbttstees, appointment of new, 245, 246 

TuBKiSH Loan, investment on, 199 



Ultimate Tbusts in Settlement, 130 — 135 
husband's property to husband, 130 
wife's to wife, 130 

next of kin of wife, limitation to, 130 
"next of kin," who are, 131 
whether joint tenants, 132 
reference to Statute of Distributions, 133 
** unmarried," meaning of, 133 
next of kin of husband, trust for, incorrect, 134 
executed appointment, efPect of, 134 
technicality of rule, 135 

Undebvaltjb, 67 

Undue Influence [^see Be-settlements] 

Usual Clauses, 
in articles, 16 
in settlements by Oourt, 58 

Valuable Considebation, tmder 27 Eliz. c. 4. .70, 71 
Vaey, power to, in articles, 16 
Vestinq of Pobtions [^see Pobtions] 

VOLUNTABY SETTLEMENT gOOd agaiust SCttlor, 6 

not against purchaser, 69 

settlor can sell free from trusts of, 73 

YoLUNTEEBS, who are, in settlement, 2, 3, 4 
may become cestuis que trustent, 17 

Wabd, marriage of, 56 

Waste {_8ee Impeachment fob Waste] 
Wasting Secxtbities, 203 
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Witb's EaxTiTT TO A Settlembht, 46 — 55 
eztensiTe character of, 46 
principle of, 47 
extends to children, 48 
reduction into poBsession, 49, 54 
arrears of wif e s income, 49 
as against purchaser, 49 
trustee in bankruptcy, 50 
discretion of Court, 50 
proportion of fund settled, 51 
no Mxedrule, 51 
whole fund, 52 
small sums, 52 
fraud, 53 

rights of husband preserved, 53, 54 
ultimate limitation in settlement, 54 
trustee not bound to assert equity, 55 
Married Women's Property Act, 55 



YoiTiraEB Child, when ascertained, 138 
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of " The Lanr of Marine Insurance," &o. {In pr^parcUum,) 
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" Well worthy of the student's perusal."— <»»Kator«' Journal. 

Joel's Manual of Bankruptcy and Bills of Sale 

Law, with analytical Notes to the Bankruptcy Act, 1883, and 

references to the leading Cases in Bankruptcy, under tha 1849, 

1861 and 1869 Acts, and the BiUs of Sale Acts, 1854, 1886, 1878, 

and 1882, and Debtors Acts, 1889 and 1878, together with Bules, 

Orders, and Forms, Forms of Deeds of Composition, BiUs of Sale, 

and Rules of Interpleader, &c By J. EDMONDSON JOEL, Esq., 

Barrister-at-lAW. Demy.8vo. 1884. 11. is. 

' 'It is welcome in these days of mechaniaal book manulactore as containing evidence 
of labour and thought, boui of which are too frequently eschewed by some legal 
writers of modem thnes." — Law Tiviei. 
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18§2. Eifited with a Commentary. By JAMES McMULLEN 
BIGG, Esq., Bairister-at-Law. Royal 12ma 188^ IQs. 6d. 

Salaman's Analytical Index to the Bankruptcy 

Act, Idda^By JOSEPH SSTMOUB &ALAMAN; Esq., 

. .. \ Solicitor. Unifonn with the Act, 1883. i^igt, ^ 

\* AB Mkmimrd htm Wcrki mrt hept in Stockj in law eaXf ami o^her hvn/dingz, 
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BANKRUPTCY.- c^tinued. 

VSTilliams' Law and Practice in Bankruptcy: 
oompriaing the Bankraptcy Act, 1888, the Debtors Acts, 1869, 
1878, and the Bills of Sale Acts, 1878 and 1882. Third EditioD. 
ByRVAUGHAN WILLIAMS and W.VAUGUAN WILLIAMS, 
assisted by EDWARD WM. HANSELL, Esqrs., Barristers-at- 
Law. Demy 8va 1884. 1^. Si. 

" WemJM nothing in the book which Is necessary material for understanding the 
new mtem.**— law Jowmal. 

Willis' Law and Practice in Bankruptcy under 

the Bankruptcy Act of 1883, and the Rules 

and Forms, with Notes. By E. COOPER WILLIS Esq., 

one of Her Majesty's Counsel, assisted by A. R. WHITEWAY, 

Esq., Banisterat-Law. Demy 8vo. 1884. 1/. 1C«. 

" The book before us has a special merit in the practical tone in which it is written. 

The notes upon sect. 44 are an excellent example of this virtue. . . . The index is 

up to the standard of the rest of the book."— Zaw runes. 

** The index appears full and well arranged, and the notes glyo a good account of 
the cases bearing on the sections of the Act."— Law /oumol. 

** The book is extremely well printed, and the index— the work of Mr. Whiteway— 
is all that cou*d be desired."— ^So^icttorx' Journal. 

BILLS OF LADING.— A Treatise on the Law of Bills of 
Lading. By EUGENE LEGKIETT, SoUdtor And Notary 
Pablio. Demy 8vo. 1880. !£. Is. 

BILLS OF SALE^Fithian's Bills of Sale Acts, 1878 and 

1882. With an Introduction and Explanatory Notes showing the 

changes made in the Law with Respect to Bills of Sale, together with 

an Appendix of Precedents, Bules of Court, Forms, and Statutes. 

Second Edition. By EDWARD WILLIAM FITHIAN, Esq., 

Banister-at-Law. Royal 12mo. 1884. 6f. 

"The notes appear thoroughly reliable."— law TiinnM. March 22, 1884. 

*' Mr. Fithian's book will maintain a high place among the most practically useful 

editions of the Bills of Sale Acts. 1878 and 18S2."- Law MagcuiMe. 

Joe\.— Vide " Bankruptcy." 
BOOK-KEEPING— Matthew Hale's System of Book- 
keeping for Solicitors, containing a list of all books ne- 
cessary, with a comprehensive description of their objects and uses 
for the purpose of Prawing Bills of Costs and the rendering of Cash 
Accounts to clients; also showing how to ascertain profits derived 
from the business ; with an Appendix. Demy 8vo. 1884. 5s, 

"We think this is bj far the most sensible, useful, practical little work on 
Solicitors' book-keeping that we have seen." — Law Studentt' Jouma'. 

CARRIERS. — Browne on Carriers. — ^A Treatise on the Law of 
Ganrien of Goods and Passengers by Land and Water. By J. H. B. 
BROWNE, Esq., Harristerat-Law. 8yo. 1873. 18«. 

CHANCERY, mid Vide'* EQUITY." 

Danieirs Chancery Practice.— The Practice of the 

Ohanceiy Division of the High Court of Justice and on appeal 

therefrom, beuog the Sixth Edition of Darnell's Chancery Practice, 

with alteratioDB and additions, and references to a coni^Mnioa 

Volume of Forms. By L. FIELD, E. O. DUNN, and T. RIBTON, 

assisted by W. H. Upjohn, Barristers-at-Law. ' 2 vols, in 8 pacis.- 

^ Demy 8yo. 1882-84. 62. 6f. 

%* VoU II. may be had separatdy in 2 pai'te. Price 41 is, 

" There is to be found, in every part of ^e book wo have examined, evidence of 

great care. . . . It is exactly what it professes to bo— a concise and careful 

digett ot the practice."— <8olletf or*' Journal 

*' A complete, tnistworthy, and indispensable guide to the practice of the Chancery 
Division."— low Timet. 

*'A mine of information for ready reference whenever the practitioner may 
have occasion to seek for guidance." — Law Magtuhu. 

%* AU iUmdard Law Warhe ore kqtt in Stock, in law calf and other bindings. 
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C -* kHCERY. -CmtiMi^ 

Oanieirs Forms and Precedents of Proceed- 
ings in the Chancery Division of the High 
Court of Justice and on Appeal therefk"om; 
with Diflsertatioiui and Notes. Being the Third Edition of *'Danidl*s 
Chanceiy Forms.'* By WILLIAM HENBY UPJOHN, Ew|., 
of Gray's Inn, &c. Demy 8vo. 1879. 21. 2f. 

Haynes' Cliancery Practice. — ^The Practice of the Chan- 
cery Division of the High Court of Justice and on Appeal therefrom. 
By JOHN F. HAYNES, LL.D. DemySva 1879. U6i. 

Mackenzie. — Vide "Eules of the Supreme Court" 

Morgan's Chancery Acts and Orders.~With Notei. 
Sixth Edition. Adapted to the new Practice by the Bight Hon. 
GEOBGE OSBOBNE MOBGAN, one of Her Majesty's Connael, 
Her Majesty's Judge Advocate General, and E. A. WUBTZBUBG 
of Lincoln's Inn, Esq., Barrister-at-Law. {In prgpaartUon, 

Morgan and Wurtzburg's Chancery Costs. — 
Vid€ "Coats." 

Napier.— Firfc "Common Law." 

Peel's Chancery Actions.— A Concise Treatise 
on the Practice and Procedure in Chancery 
Actions under the Rules of the Supreme 
Court, 1883.— Third Edition. By SYDNEY PEEL, of the 
Middle Temple, Esq., Barrister-at-Law. Demy 8vo. 1888. 8«. 6<l, 
" A valuable little treatiBe. . . . Substantial alterations of the practioe and new 
Rules are indicated by short footnotes." — Law Jirnei, 
"A very commendable sketch of the modem practioe of the Chancery Divi 



sion. . . . Enriched with a very full list of cases bearing upon the practioe of 
the Chancery Division, giving references to all the Reports."— Zaw Journal. 

" The book will give to the student a good general view of the effect on chancery 
practice of the Judicature Acts and Orders." — SoUeitort' JowmaL 

CHANCERY PALATINE OF LANCASTER.— Snow and >A^in- 
Stanley's Chancery Practice.— The Statutes, Consoli- 
dated and Greneral Orders and Bnles of Court relating to the Practioe, 
Pleading and Jurisdiction of the Court of Chancery, of the County 
Palatine of Lancaster. With Copious Notes, Time Table and 
Tables of Costs and Forms. By THOMAS SNOW, M.A., and 
HERBERT "frlNSTANLEY, Esqrs., Barristers-at-Law. Royal 
8vo. 1880. 1«. 10«. 

CIVILLAW.-—Bo>;vyer's Commentaries on the Modern 
Civil La^w-.— Royal 8vo. 1848. 18fc 

COLLI8IONS.—Lowndes' Admiralty Law of Collisions 
at Sea.— 8vo. 1867. 7«. Sd. 

Marsden on Maritime Collision.— A Treatise on the 
Law of Collisions at Sea. With an Appendix containing Extracts 
from the Merchant Shipping Acts, the International Regulations 
(of 1868 and 1880) for preventing Collisions at Sea ; and local Rules 
for the same purpose in force in the Thames, the Mersey, and else- 
where. By REGINALD 6. MARSDEN, Esq., Barrister-at-I<aw, 
Demy 8yo. 1880. 12i. 

COLONIAL LAW.^Clark's Summary of Colonial La>v 
and Practice of Appeals from the Plantations. 8yo. 1884. 11, it, 

COMMENTARIES ON THE LAWS OF ENGLAND.- Broom and 
Hadley^s Commentaries on the La^w^s of Eng- 
land. By HERBERT BROOM, LL.D., and EDWARD 
HADIiEY, M.A«, Barristers-at-Law. ^yoIs. 8yo. 1869. {PvXh 
U9hed<UV.,Zi.) Net.llU. 

*«* AU ttanderd Law Works are Jcept in Stock, in law calf and oiker hindingi. 
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COMMERCIAL LAW.— The French Code of Commerce 
and most usual Commercial La^ws. With a 
BiBWBticii Mid PtmIImiI CommentaoTj and a CoiiQiiendiiiiii of the 
indiefai onTgankatfaai tui of the oooxae of prooedwe before the 
Tiftwili of CemMvoe; togetter irtth the text of the law; the 
WMA wt tm t dmMo m ^iad a g b w i yof Jrench judicial tenne. By 
L. GtOIBAND, lieend^ ea drait: Demy Sro, 1880. 2Z. 2s. 

Levi.— Fu2e <' Intematknial LaHr.** 
COMMOM LAW«— Allen.— r«2e'' Pleading.'* 

Archibald's Country Solicitor^ Practice; a 
Handbook of the Praetlee m the Qpeeo'e Bench Diyiaion ol the 
High Cowt of Jnefeiee; witii Statutes and Fonns. By W. F. A. 
ABCHIBALD, Ek)., Barrirtor-st-Law, Aot^lor of^fanoB of Sum- 
lai—M aad Orderg, with Notes. Boyal 12i&o. 188L 12. 5s. 

Ball's Short Digest of the Common Law; bemg 
'Ae Madbki of Torts and Conttacts. CSUefly fomded imon the 
wioriet cf Addison, vdth IlltMtmtivo CatM; for the use of Students. 
By W. XDMUNT) BAIiL, LL.B., late '*Holt Scholar ** of Gray's 
Inn, Bairister-at-Law and Midland Circuit. DexnySvo. 1880. 16s. 
' ' The principles of the law are vexy deariy and oondsely stated."— Jkov JemrmtL 

Ball.— FWe <* Leading Casce *' and "Torts." 

BuUen and Leake_Fklr"FIeadiiig.'' 

Chitty's Archbold's Practice of the Oueen*s 
Bench Division of the High Court of Justice 
in Civil Proceedings, indndhig Araeals to the Court of 
Appsid and Howe of Let«. Fourteenth £ditloB. Keviae d and 
adapted to the New Practioe. By THOS. WILLES CHITT7, 
Esq., Barrlstes-at-Law. {Intkeprem.) 

Chitty'a Forms^^-FMls '^¥&nmr 

Fislier^ Digest of Reported Decisions in all the 
Courts, with a Selection from the Irish; and 
referenoes to the Statutes, Rules and Orders of Courts from 1756 
to 1883. Compiled wd azranged by JOHN MEWS, assisted by 
CECIL MAITRICB CHATMAN, HARKY HADDEN WICKES 
SPABHAJf sad ABTHUB HOBATIO TODD, Banistersat- 
Laiw. [In ih£ press,) 

Foulkes.— r«e "Action.'* 

Napier's Concise Practice of the Queen's Bench 
and Chancery Divisions and of the Court of 
Appeal, based on the Rules of the St^reme Court, 1888, with 
an Appendix of Questions on the Fractioe, and intended for the use 
of Students. By T. BATEMAN NAPIER, of the Inner Temple, 
Barrifiter-at-Law. Demy 8yo. 1884. 10s. 

Shl««ley.-~ Ficis *< Leading Cases.'* 

Smith's Manual of Common Lav^.^'SWPrat^Moners 
md-Studentlb Cen^iising the fntdamental prfaiesplevand the points 
itiesl^WBally oee«Ria|r in daily life and praetlee. By JOSIAH W. 
SMITH^ B.C.L^ 0.0. Ninth EdMon; 12ma 1880. 14s. 

COMMONS AND INCL09IIIICS.— Chambers' Digest of the 
Law relating to Commons and Open Spaces, 
including Public Parksand Beereation Grounds, witiiTaxioaa- official 
docoments ; precedents of by-laws and lognlatioas. 1^ Statates in 
foil and brief notes of leading eaaes. % GEORQcE F. CHAM-^ 
£a£EtS, Esq^ Barrister-at-Law. Lnpenal Sra 1^7. 0s. M. 

COMPANY UORf;— Palmer^s Private Companies, their 
Foanation and Advantages ; «*, How to Convert yonr Business 
into a Private Company, and the benefit of so doing. With Notes 
on •'Single Ship Companies." Fifth Edition. By F. B. PALMER, 
Elsq., BnrriBter-at-Law. 12mo. 1884. Na, 2s. 

\* A U standard Law Works am hepi in Stocky in law ealf and other bindings. 
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COMPANY LAW -««««««<. 

Palmer. — Ftcte " ConveyanciiiK.*' 

Palmer's Shareholders* and Directors' Legal 
Conrpanion. — A Mumd of every-day Laiw and Practice for 
Promot^n, SkBsnhoi&en, Direeton^ SecrotsriBB, Grediton and Solid- 
ton of CompKOoes, under tiie Cooipaiiiei' AjbU, 1892 to 1880. 
'Potirtii EcKtioiL "Wiih an Appendix on the Oonveision of Business 
Concenn into FriTate Gompanies. By F. B. FALMSB, Esq., Bar- 
xzater^at-Law. 12fiiflL 1883. S€t^28.6d, 

Thrtng.— Fttfe " JomtfttodcB.** 

COMPENSATION.-Cripps' Treatise on the Principles 
of the 'LsLyv of Compensation* Second Edition. By 
C. A. GRIFFS, Esq., Barrister-at-Lmr. Demy 8vo. 188iv 16«. 

" A ocmopkite tieatiw on the subject in whiofa. it pro^raaes to deaL" — Luw ZSauc 

' ' A xaaaxkaiHy weiirwritten treatise."— &><icU«r«' Jowrrutf. 

CfMTfNCENT REMAtNKRS.— An Bpitome of Fearne on 
Contingent Remainders and Executory De- 
vises, hitended for the Use of' Students. By W. M. C. Fost 
8^o. 1878. 64. 6d. 

" Ifie stodentwiniliMi a perosal of tblvApltMBrof gnat vidneto hfaa.* " .C aii Journal, 

CCHfTRAGTS.— Addison on Contracts. — ^Being a tVeatice on 

the Law of Gontracta. Eighth EcEtion. By HORAGE SMITH, 

Sb^ Bazriater-at-Laar, Beeorder of Lincoin, Author of '' A Treatise 

on the Law of Neglkenoe^" &e. Boyal 8vew 1883. 21. 10«. 

" To the i?roaont editor muot o» gtrea ail pcaiae- whieh vaMting iadortryand in- 

teUigiant xesearch can oommaad. He baa presented phe profeasion with the law 

broufrht down, to the present date clsarlv andfoHjr stated."— £aw nmei. 

** 'nils editlcm of Aadison wM Twaitntatnr -Ae-reputaitioB of tha work aa a satlefactoiy 
gidda tvthe Yaat-stoniuoaaa^f dedaioBaaa oouttact Ikw,'* ^-JBoUeitBn' Aumal. 
ffry.—VitW Spe e ii e . FerfonnsBoe." 

Leftkef oxi. Contractajn— An. BleineataHry Digeit ol the Law 
of GonteMta(bein^ansMPediifcioD<rf "ThaBlemaitsof.the Law of 
Gontsaotr'*)* Bg STEPHEN MABTIN LSAKE, Baoister-at- 
Lana. Dmmf Brn. 1878s 12. 18«. 

Pollock's Princiilles of Contracts— Beiag' » Treatise 
€■ tiie- Qsinerai Prineiplea. Belating t» fche^ Validity of /VflwmiMiindi 
Bk the Law of Eag land, nizd Editing nviMd and pwtly i». 
written. By FRBDESR2K FOLLOGX^ of linBoln's Xan, Bs^., 
Bfctriitar ■♦ Lasr. Demy 8^aw 188[1. U 8< 

Tae late l<ord Chief Jnatioe of ITngiawrt teliiajiiilgiiiiat 1b MttPtmNlm BtMmtf 
OompanyY. Brogdtnandothsrtt aald, "The Iaw is wall pnt br v. Ptedotlok 
Voliook in hlaverr able and laamaA worlff on Caatmotm"^7%t Tinm, 
**'We have^nothing but praise tar this (third) edition. The mat.ertal recent casoa 
hanci been-.addad and the< whole work has been carefully reirised." — Sdidtor^ Jownal. 
"A, work which, in our opinion, shows great ability, a. discexziiag intellect, a 
GfflaprdiraaiTe mind^ and painsttddng^ indusl^." — Law Joumai. 
'VJ^rtlie purpose* of the student thanr is. va book equal to lArj FottoiAJ^" 
**Ba ha» — coeeded iawtttiog a book on Oeateaota whiob thewerkJaslaarxer will find 
as nasftil for referanoe as any of its predsoeaaon, and whioh at the same time will give 
thfrstudent what he will seek iior in yain elseiriiere, a ooaiplete ratbmalt of the Uw«"— 
Dow Maganne and Beview. 

Smith's. Lavr ot Coi3^trftCt». — Sevsnib. Edition. By 
V. T. THOMPSON, Esq^BanJsteK^at-Lasr. Demydyo. 1878. Ilia. 

CCntVCYMiaNQ.-Dart.— VVde ''Tendbnraiid'FarcfaaaeTB.'' 

Harris and Glaariisoii'S'Conirayafncingaind Law 
of Property Act, 1861, and the VeacidLtxr and 
Purch aser Act, 1 874 ; with rntroduction,Notes and Cogism 
Index. ^ W.. MANNING- HA£RIS, M.A, and THOICAS 
GLARKBON,llV;A^,BaRisten.st.Laiir. Deny 8yo. 1881 tk 

^J^ MLikmdard Law Witrkg amJeepi in Stocky in ia»ealf and other binding. 
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CONVEY ANCINQ.- 

Greeni^ood*8 Manual of Convey ancing.— A Mamial 
of the Practice of Conveyaiioiiig,ihowiiig the pteieiit Fnc^Aoe reUtlng 
to the daily routine of Conyejancing in SolicitorB' Offices. To whidi 
are added ConoiBe Common Forma and Precedents in Conyeyandng. 
Seventh Edition. Indading a Supplement written with special 
reference to the Acts of 1882, and an Appendix, comprising 
the Order under the Solicitors' Braiuneration Act, 1881, with Notes 
thereon. Edited by HABBY GBEENWOOD, MJL., Esq., Bar* 
rister-at-Law. Demy 8ya 1882. 16«. 

" We should lilce to see it plaecd 1^ his principal in the hands of orery 
articled clerk. One of the most useftal praetieal works we hayo e?er seen."— 

Indermaur'i Late SttuUnt^ JoumaL 

"The Author has carefully worked the nroTiBions of the Act into his text» caning 
special attention to the effect of those eectaona which make absolute changes in the 
ia w. as distinguished from those which are merely optional tar adoption or exclusion." 
— In« Late Magazine. 

Humphry's Common Precedents in Convey- 
ancing. Adapted to the Conveyandnff Acts, 1881-82, and the 
Settled Land Act, 1882, &c., tc^ther with toe Acts, an Intro ducti on, 
and Practical Notes. Second Edition. By HUGH M. HUM- 
PHRT, M.A., Esq., Barrister-at-Law. Demy 8yo. 1882. 12i. 6<2. 

"The collection of Precedents is sufficiently oompreh^isive for ordinary use, and is 
supplemented by concise foot notes mainly composed of extracts from statutes neces- 
sary to be borne in mind by the draftsman." — Xaw Magasmt. 

*'A work that we think the profession will appreciate."— Xow Times, 

Palmer's Company Precedents. — ^For use in relation 
to Conmanies subject to the Cknnpanies' Acts, 1862 to 1883. 
Arrangea as follows : — Agreements, Memoranda and Articles of 
Association, Besolntions, Notices, Certificates, Prospectus, I>eben- 
tores. Policies, Private Companies, Writs, Petitions, Judgments and 
Orders, Windinff-up, Beo<mstmction, Amalgamation, Arrange- 
ments, Special Acts. With Co pious Notes. Third Edition. By 
FRANCIS BEAUFOBT PALMER, of the Inner Temple, Esq^ 
Barrister-at-Law. Royal 8Ta 1884. S2t. 

** To those concerned in getting up companies, the assistance giyen hy Mr. Palmer 
must be very valuable, because he does not confine himself to bare precedents, but 
by intelUgent and learned commentary lights up, as it were, each step that he takes. 

. . There is an elaborate index." — Law Thna, 

" To those who are acquainted with the first ediHon we recommend the second 
edition as a great improvement." — Law Journal. 

Prideaux's Precedents in Conveyancing.— -With 
Dissertations on its Law and Practice. Twelfth Edition. Tho- 
roughly revised and adapted to the Conveyancing Acts, 1881, 1882, 
the Settled Land Act, 1882, the Married Women's F^perty Act, 
1882, and the Bills of Sale Act, 1882. By FREDERICK PRL 
DEAXJX, late Professor of the La w of Real and Personal Pkt>perty 
to the Inns of Court, and JOHN WHITCOMBE, Esqrs., Barris- 
ters-at-Law. 2 yoIs. Royal 8vo. 1888. 32. 10«. 

« The most nsefnl work out on ConTeyaneing.'' — Law Journal. 

"This work is accurate, concise, clear, and comprehensive in scope, and we know 
of no treatise upon conveyancing which is so generally useful to the practitioner."— 
Law Times. 

** The conciseness and scientific precision of these Precedents of the Future are at 
once pleasing and startling. .... The Valuable Dissertations. on the law and 
practice, which have always formed a feature of these volumes, have been revised 
thorouflfhlv." — Law Majgazine, 

" The student who, in good time before his examination, can peruse these most 
valuable dissertations and refer to come of the precedents wOl have an immense 
advantage over those who have not done so."— law StvdenU' JattmaL 

\* AU itandard Law Workt are kept in Stock, in laweaffand othar Hndwigi, 
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CONVEYANCING.-Co»<mM«d. 

Turner's Duties of Solicitor to Client as to 
Partnership Agreements, Leases, Settle- 
ments and Wills.- By EDWARD F. TURNER, SoUdtor, 
Lecturer on Real Property and Conveyancing, and ono of the 
Assistant Examiners for Honours to the Incjrporated Law Society, 
Author of '* The Duties of Solicitor to Client as to Sales, Purchases, 
and Mortgages of Land." (Published by permission of the Council 
of the Incorporated Law Society.) Demy 8vo. 1884. 10<. 6(1 

" The work has our full approval, and will, we thinir, be found a valuable addition 
to the student's library."— law Students' Journal. 

CONVICTIONS.— Paley's Law and Practice of Sum- 
mary Convictions under the Summary Juris- 
diction Acts, 1848 and 1879; including Prooeedingi 
preliminaiy and subsequent to Convictions, and the responsibility 
of convicting Magistrates and their Officers, with Forms. Sixth 
Edition. By W. H. MAON^AMAliA, Esq., Barrister-at-Law. 
Demy Svo. 1879. 1^. ic 

COPYRIGHT —Slater's Law relating to Copyright and 
Trade Marks, treated more particularly with 
Reference to Infringement ; Forming a Digest of the 
more important English and American decisions, together with the 
Practice of the English Courts and Forms of Informations, Notices^ 
Pleadings, and Injunctions. By JOHN HERBERT SLATER, of 
the Middle Temple, Esq., Barrister-at-Law. Demy Svo. 1884. 18«. 

CORONERS.— J ervis on the Office and Duties of 
Coroners. — ^With Forms and Precedents. Fourth Edition. By 
B.E.MELSHEIMER,Esq.,Barrister-at-Law. PostSvo. 1880. 12fc 

COSTS.— Morgan and Wurtzburg's Treatise on the 
Law of Costs in the Chancery Division of the 
High Court of Justice. — ^Being the Second EcUtion of 
Morgan and Davey's Costs in Chancery. With an Appendix, con- 
taining Forms and Precedents of Bills of Costs. By the Right 
Hon. GEORGE OSBORNE MORGAN, one of Her Maiesty'B 
Counsel, Her Majesty's Judge Advocate General, and £!. A. 
WCTRTZBURG, Esq., Barrister-at-Law. Demy 8^0. 1882. 30*. 
'* Cannot faU to be of use to solicitors and their Chancery muiaging clerks."— -law 

Time* 

Scott's Costs in the High Court of Justice and 
other Courts. Fourth Edition. By JOHN SCOTT, of the 
Lmer Temple, Esq., Barrister-at-Law. Demy 8yo. 1880. IL Of. 
Summerhays and Toogood's Precedents of 
Bills of Costs in the Chancery, Queen's Bench. 
Probate, Divorce and Admiralty Divisions of 
the High Court of Justice ; in Conveyancing; the Crown 
Office ; Lunacy ; Arbitration under the Lands CLbuses Consolidation 
Act ; the Mayor's Court, London ; the County Courts ; the Privy 
Council ; and on Passing Residuary and Succession Accounts ; with 
Scales of Allowances ; Rules of Court relating to Costs ; Fonns of 
Affidavits of Increase, and of Objections to Taxation. Fourth 
Edition. By WiL FRANK SUMMERHATS, and THORNTON 
TOOGK)OD, Solicitors. Royal 8vo. 1888. U 8s. 

** On looking through this book we are struck with the minuteness with which tba 
eoets are enumerated under each heading ; and the ' Table of Contents ' shows that no 

subject matter has been omitted We have no doubt the work will meet 

with the same approval, and be as useful in the Solicitor's office, as heretofore ~- 
Law Journal. 

We\D3ter*3 Parliamentary Costs, — Private Bills 

Election Petitionfl, Appeals, House of Lords. Fourth Edition. 

By C. CAYANAGH, Esq., Barristerat-Law. Post 8vo. 1881. 20«. 

*^* All standard Law Works are kept in Stocky in law calf afid other hindings, 
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CQUNTY COURTS.--Pitt-Lewi8' County Court Prae- 
tice.— A OoHfUte TnetiM of th» CMmtj Covti, "f^T^if Admi- 
uitj amd Baokraptcy, «mbodyiag tlie Aeti, "Rakti, Forms and Costs, 
Wttt Addition al JFonas and > rail Indai:. Second Edition. By G. 
PITT-LEWIS, of the Middle Temple and Western Circait, Esq., 
Bantrter-at-Law, sometime Holder of Che Stadentahip el the Four 
Inns of Conrt, asristed by H. A Bi Coltab, Esq., Banaster-at- 
Law. In 2 pajrts. Demy 8va 1B88-84. 22. 10#. 

\* PaHL,wUh Tabu oJCaaa, Index, Ac^ mild $efaratdif,pneeV>$. 
•r Thii Edititm dealt fvXLy vbUK ike Smifk/$eri Lk a k Ok t^ Att, emd i$ the 
OfUf Omntff Court Practice wfttcA eontaint the County Courta {Cotta and 
Salariet) Act, 1882, the important leguiation {at to Married Women* t Pro 
perty JUllt of £ak, Inferior CourU* Judgmentt, d^,) of the Benign of 1882, 
mndaltoikt County Court Mulct of March, 1888, and Bemkruftey Act, 1884 
" It is vary elaarly wfittm, im is always i^nattlsaL flM ladez is very 
elaborate, asd tbere is an ezeallant tabular Index ta the ^cnrnty Court 
▲ots and Bnles."— ^Slo^tcOors^ Journal. 

"teo«f the bast booths if ptMliio i^iah is to bo ftnd Ib •» lofri 
IttoratOMf."— .law ffSMt. 

'< Wo haoo xmvoly »ot witii a woffc displigiiiif moro honoit Industry 
OB the yart of the a«thor than the one bolwo tM."^-Xaw Ja wrm L 

'* Xi. Pitt-Lowio has^ in foot, aimed— and wo axo glad to any mioooso- 
Iblly—ftt proyidia^ finr the County Conrts' pmotitiettor iHmkI 'Cutty's 
Axflhboid' and * BanSall's Chaacory Praetloo' have long bosB to practi- 
tienezs in the Hi^ Court" — Law Maaaeine, 

'< Tho oooploOo County Const Fnotioo."— (^ Pntt, 

CRINNWAL LAW.— Archbold'8 Pleading and fiTidence 
in Criminal Cases.— With the Stalatea, Preoedmts of 
IndBotments, Ac, and th e Ev idence neeessary to support them. 
Nineteenth Edition. By WILLIAM BEITCE, Esq., Bairister-at- 
Lsar, and Stlpendiaiy Magistrate for the Bei«fB|^ of Leeds. Demy 
•ve. 1878. 12. lU 6d, 

Hoscoe's Digest of the La^v of Evidence in 
Criminal Cases.— Tenth Edition. By HORACE SMITH, 
Esq., Bankler-ai-Law, Recorder of Lincohi, Editor of "Addison on 
Contracts,** Ac. Royal 12mo. 1884. 11. lit. 6d 

Russell's Treatise on Crimes and Misdemea- 
nors.— Fifth Edition. By SAMUEL PRENTICE, Esq., one of 
Her Majesty's C<nm8eL 8 vols. Royal Sva, 1877. SL Ut. 6d. 
•■ Wlwt better JHaeei of Climinal Iaw eoold we poMibly b(qae tor tb*ii ^Bassell on 
Crimaf ' "—air Jame$ FUMkuhet 8tephen*t Spmh pm CodifieaUon. 

'* We are mued at the psttenoe, Indutiy and iklll wbieh are ezhlMted in the ooUec- 
tisie aad arrsaQgmept of sll this bms oneaniBg.''-*nf nmM. 

Shirley's Sketch of the Criminal Law.^By W. 

SHIRLEY SHIRLEY, M.A., Etq^ Baivister-eEt-Law, Author of 

•' teadiBg Cases made Easy," assisted by C. M ATEJNSOK, MA., 

RCX., Esq., Barrister-at-Law. Demy 8Ya 1880. 7s. 6d, 

^JtM% fihoBxy Introduction to Criminal Law, it wHH be f otnd vezy iMoeptable to 

Sftndents."— jUmt StudenW Journal 

DECISIONS OF SIR GEOROE JESSEt'-Peter's Analysis and 

Digest of the Decisions of Sir George Jessel, 

late Master of the Rolls ; with Enll Notes, R^erenees and Com" 

msBls, aad eopions Index. By APSLEY PETRE PETER, 

SoHeftor, Law Society Prizeman. Bemy 8vo. 1883. Itfc 

"The effect of the Tarioiis decielons is, for the most part, fairly and accurately 

stated, and in many cases the analysis is searching and complete. . . . The«Hithor^ 

notes and references to the varioos decisions are good." — Law Times. 

DEOF EE«--Seton.- Vide « Equity." 

\* All Mandard law Warim a/nh^b^StoA^in km ceOf and ether Undinga, 



Ili» GHASCBRT LARK, LOttDOll, WXH 11 

OIARY.— Lawyeir's Companion (The), Diary»and Law 
Oirectory for 18o3.— For the me of the Legid BrofesaioD, 
Public Companies Justices, MenAaiiti, Estate Agent% AootioneerB, 
&c^ Jbc Bditad by J. TBUSTRAiyt of Lincdn's Ian, Esq., 
Banister-At-IiMT ; and coutalhs Tables of Costs in Gonveyanc- 
ing, &c.; Monthly Diaiy of Cauntj» Local Grovemment, and 
Parish Busmess ; Oaths is Supreflas Goort; Sommaiy of Legis- 
lation ef 1884; Alphabetical IndflK to the P^rao&al Statutes; a 
Copious Table of Stamp Duties; Legal ISme, Intenst, Discount, 
LMome, Wages and other Tables; Ptobate^ Legacy and Succession 
Duties ; and a variety of Tnattimi of praatioal ntifity. Published 
Anhuallt. Thirty-ninih Lune* {^^eaaiy ready.) 

ContahM the most complete List pvbiiBhed of the IkigHsh Bar, and 
liondon aad Coontry SoHdton, vith date of adutissHin and aMoiatmenta, 
aad is issued in the following fonns, oet»vo sise^ strongly beoM in doth : — 

f. d. 
L Twe days on a pagB^ plam . .••••• 5 



2. The above, msBBUUKVXD for AnmnuiiaB 



7 



8. Tiro days on a page, mled, with or without money <wl i — ws 5 6 

4. The above, intkbleayxd for Attkmtianoss . • • .80 

5. Whole page for each day^ plain 7 6 

6. The abe^y intiblbatzd for AnEVDAirGiB ..96 

7. Wliole page for each day, ruled, with or without money oohL 8 6 

8. The above, intiblbavid for Attbkdamgzi . • 20 6 
flL Three days on a page, ruled blue lines, without money eds. 5 

2^ Dimry etmUAM mtuMrcanda of Legwl Bunaun Unrtnt^houit the Tear, 

** An ezeeQent woz^."— >29k< Ttma. 

" A publication which has long ago secured to Itaelf the fiuraar of the profeeaion, and 
which, as heretofore, juatifiea by tta oontenta the title aaevmed by it."— -law Jowmal, 

'* Oetkta^ all the inlormatioB wliioh could be looked Ibr in such a work, and gives it 
in s most convenient form aad very completely. We may nnhedtaitingly reeenun^Mi the 
work to our readers." — SoUciUjr^ JowmaL 

•'de ' Laiwyer's Compaolan and Diary' is a book that onght ts be ia the pomssloa of 
every lawyer, and of every man of buriness.** 

**The ' Lawyer's Companion ' is, Indeed,, what It is called, for it oomMnes everytbing 



mnired for refnence in tiie lawyer's office, "—^ow Time§, 
" It is a book wtthout which no lawyer's Utaraiy or office can be eaoaplete."— /rM 

OICTtONARY.— The Pocket La^w^ Lexicon.— Enplaining 

Technical Words, Phrases and MaTimB of the English, Scotch and 

Boman Law, to which is added a complete List of Law Beports 

with their Abbreviations. Second Edition, Kevised and Enlarged. 

By HENRY G. RAWSON, B.A., of the Lmer Temple, Esq., Bar- 

rister-at-Law. Ecap. 8va 1884. 6«. 6c2. 

" A wonderful little legal Dictionary."— iMfrmaitr'f Lav BtudenUf Journai, 
" A very haiMly, complete, and ueefnl little -weA."— Saturday Stme> 

^Vliarton's Law Lexicon.— Eorming an Epitome of the 
Law of England, and containing fall explanations of iJie Technical 
Terms and Phrases thereof, botii Ancient aad Modem ; including 
the various Legal Terms used in Commereial Business. Together 
with a Trandation of the Latm Law Maxims and seleeted Titles from 
the Civil, Scotch and Indian Law. Seventh Edition. By J. M. 
LELY, Esq., Banister-At-Law, Editor of ''Chitty's Statutes,*^ &c 
Super-royal 8vo. 1883. U IBs. 

** On almost every point boUi stadent and pcactitkmer can gather Infonnatlon fronk 
fhla invaluable book, which ought to be iu every lawver's office."— ^i^aon'x Law J^otes. 

**Ab it now Btands the Lexicon containfl all it needcoBtaln,aaid tothese who value 
such a work it is made more valuable atin." — Law Tiutet, * 

•^•AU tk i mdmrd lMW WmiBmrtl^'hkBiodt^mkmm^Mndclkm'hmdingg. 
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H STBVKNS AND SONS' LAW PUBLIOATlUNa 

DIQESTS.— BedforcL—Ftdtf ** Examiii*ti<m Gnidet.'* 

Chitty's Index to all the Reported Cases decided 

in the sevenl Courts of Equity in Engl«nd, the Pri?7 Council, and 

the House of Lords, with a selection of Irish Cases, on or relating 

to the Principles, Pleading, and Practice of Equity and Bankruptcy ; 

from the earliest period. The Fourth Edition, wholly revised, 

reclassified and bn^ught down to the date of publication by 

WILLIAM FRANK JONES, RQL, ILA., and HENRY 

EDWARD HIRST, B.C.L, B£A^ both of Lincoln's Inn, Esqr&, 

Barristera-at-Law. Volume I. Roy. 8vo. 1883. 12. lit. M. 

*«* This Volume eontaina the Titles " Abandonment *' to " Bank. 

mptey." The Title Bankmptoy If a Complete Digest of all eases, 

inelnding the DeciiloBS at Common Law. 

Volume 11. is in the prow, and will be issued shortly. 

Fisher's Digest of Reported Decisions in all the 

Courts, with a Selection from the Irish; and 

references to the Statutes, Rules and Orders of Courts from 1756 

to 1883. Compiled and arranged by JOHN MEWS, assisted by 

CECIL MAURICE CHAPMAN, H ARRT HADDEN WICKES 

SPARHAM, and ARTHUR HORATIO TODD, Barristers-at- 

Law. {In the preMs,) 

Mews' Digest of the Reported Decisions for 

the year 1883. By JOHN MEWS, Esq., Barriater-at-Law. 

Royal 8yo. 1884. Ids. 

Notanda Digest in I^aw^ Equity, Bankruptcy, 

Admiralty, Divorce, and Probate Cases. — By 

H. TUDOR BODDAM, of tbe Inner Temple, and HARRY 

GREENWOOD and K W. D. MANSON, of Lincoln's Inn, Esqrs., 

BarristeFB~at' Law. 

Third Series, 1878 to 1876 inclusive, half-bound. Net, 12. lit. M. 

Ditto, Fourth Series, for the years 1877, 1878, 1879, 1880, 1881, 1882, 

and 1883, with Index. FatX, nd, \l If. 

Ditto, ditto, for 1884. By E. W. D. MANSOX and PROCKI ER 

T. PULMAN, Esqrs., Barristers-at-Law. Plain Copy and IVo 

Indexes, or Adhesive Copy for insertion in Text-Books (without 

Index). Annual Subscription, payable in advance. Net, 21«. 

*«* The numbers are issued every alternate month. Each 

number contains a concise analysis of every case reported in the 

Law JHeporUf Zmw Journal, Wtady Reporter, Law Timei, and the 

Irish Law Reports, up to and including the cases containe<l in the 

parts for the current month, with references to Text-books, Statutes, 

and the Law Reports Consolidated Digest, and an alphabetical 

INDEX of the subjects contained in each numbeb. 

DISCOVERY.— Hare's Treatise on the Discovery of 

Evidence.-— Second Edition. By SHERLOCK HARE, Bar- 

rister-at-Law. Post 8vo. 1877. 12s, 

Sicliel and Chance's Discovery.— The Law relating to 

Interrogatories, Production, Inspection of Documents, and Dis- 

ooveiy, as well in the Superior as in the Inferior Courts, together 

with an Appendix of the Acts, Forms and Orders. By WALTER S. 

SICHEL, MA, and WILLIAM CHANCE, M.A., Esqra., Bar- 

risters-at-Law. Demy Sro. 1883. 12«. 

" The work will, we think, be very useful in practice, and may be ocmfidently 

recommended for use in judges* ohamberB."— Zai0 rhnei. 

" It will be of much use to practitioners to be able to find, as we do in the work 
before us, an intelligent accouut of the whole sot of decisions."— i8Mtct<or«' Journal. 
*' It ia evident wat this work is tiie result of much careful and pft<n«tjtH|Vg 
research, and we can confidently recommend it as a careful and convenient C(Mn- 
pendium, and particularly as likely to be of material assistance to those who are 
much engaged in judges' chambers or in the county courts." — Law Magutine, 
*«* AU standard Liaiw Works art kept in Utock, in Uvmoalfand other bindings^ 
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DIVORCE.— Browne's Treatise on the Principles 
and Practice of the Court for Divorce and 
Matrimonial Causes:— With the Statates, Boles. Fees 
and Forms relating thereto. Fourth Edition. By GEORGE 
BROWNE, Esq., Barrister-at-Law. Demy 870. 1880. IL it, 

** The book is a clear, practical, and, so far as we have been able to test it, accurate 

eacpoeition of diyoroe law and procedure." — Solicitor' Jourruil, 

OOMICIL.— Dicey on the Law of Domicil as a branch 
of the La'w of England, stated in the form of 
Rules.— By A. V. DICEY, B.C.L., Barrister-at-Law. Author of 
" Rules for the Selection of Parties to an Action." Demy 8vo. 1879. 18«. 

EASEMENTS.— Goddard's Treatise on the Law of 

Easemients.— By JOHN LEYBOURN GODDARD, Esq., 

Barrister-at-Law. Third Edition. Demy 8yo. 1884. 2U. 

" The book is inTaloable : where the cases are silent the author has taken pains to 

ssoertain what Uie law would betf brought into question.**— Zaw Journal. 

'* Nowhere has the subject been treated so exhanstiyely, and, we may add, so solentifl* 
eally, as bj Mr. Goddard. We recommend it to the most careful study of the law stnden', 
ss well as to the library of the practitioner.**— £010 Tbnes. 

Innes* Digest of the Cnglish Law of Easements. 
—Third Edition. By Mr. JUSTICE INNES, lately one of the 
Judges of Her Majesty's High Court of Judicature, Madras. 
Royal 12mo. 1884. ^s, 

ECCLESIASTICAL LAW.— Dodd's Burial and other 
Church Fees and the Burial Act, 1880 :— With 
Notes. By J. T. DODD, M.A., Barrister-at-Law. Royal 12mo. 
1881. it, 

Phillimore's (Sir R.) Ecclesiastical Law. — The 
EcdeaiaBtical Law of the Church of England. With Supplement, 
oontaining the Statutes and Decisions to end of 1875. By the 
Right Hon. SiB ROBERT PHILLIMORE, D.C.L. 2 vols. 8vo. 
1873-76. (Published at 8^. 78, 6d.) JReducei to net, 12. 10«. 

ELECTIONS — Carter's Corrupt and Illegal Practices 
Prevention Act, 1883, with Notes and an Index. Edited 
by JOHN CORRIE CARTER, Esq., Recorder of Stamford. Form- 
ing a Supplement to *' Rogers on Elections." Boyal 12mo. 1883. 5t, 
** Mr. Carter's notes are explicit, and serve the useful purpose of clearly indicating 

an alterations in the law."— 7%e Law Times, 

FitzGerald.— FtVfo ''BaUot." 

Rogers on Elections, Registration, and Election 
Agency. — ^Thirteenth Edition, including Fxtitions and Muni- 
cipal Elections and Registration. With an Appendix of Statutes 
and Forms. By JOHN CORRIE CARTER, Esq., Barrister-at- 
Law. Royal 12mo. 1880. {For Supplement, vide Carter, supra.) 11, 12t, 
" Petition has been added, setting forth the procedure and the decisions on that 
suljject; and the statutes passed since the lost edition are explained."— TTke TisMt. 

** A book of long standing and for information on the common law of elections, of 
which it contains a mine of extracts from and references to the older authorities, 
will always be resorted to."— law Journal, 

ELECTRIC LIGHTING.-Cunynghame's Treatise on the 
Law of Electric Lighting, with the Acts of Par- 
liament, and Rules and Orders of the Board of Trade, a Model 
Provisional Order, and a set of Forms, to which is added a Descrip* 
tion of the Principal Apparatus useid in Electric Lighting, with 
Illustrations. By HENRY CUNYNGHAME, Barrister-at-Law. 
Royal 8va 1883. 12t, 6d. 

EMPLOYERS' LIABILITY ACT.— Macdonell.-Fu^ "Master and 
Servant.*' 
Smith.— Ficfe " Negligence." 

*4* AU ttandard Law Workt are kept in Stock, in law calf and other hindingt. 
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KQIItTT. md Tidt CHANCERT. 

ChiUy'8 Index.— FUk " DigesU." 

Seton's Forms ol Daerees. Judgment^ and 

Orders in the Kigh Court or Justice andCourts 

of Appeal, bft^ing mp^akX refovMoe i»€he ChMWfj DirMm^ 

with Practical IMsiL g— ft EJBtioB. By S. H. LEACH, In^ 

8adk>rB««irtnv«fthF0kyM«7DtTkign; F. 6. A« UTLLIAUB, 

of the Imwr Temple, H m^; i d the lele H. W. MAT, Enq. ; sao- 

oeeded by JAMBS JUSTWiCK, «f linoain'e Imi, Ea^ SaEristen. 

afc-Lanr. S w6Ib. hi 8 partL Sogral 8vii. 1677—79. 42. lOi. 

\* VoL 11^ Parti 1 and 2, leparately, price each U 16& 

"The Bditon of fU« new aditian ef SetondMerve much praise for yrhat ia almost. If 

BOt abflolutelv, an innoratiaa In lam ImkiIcb. In treating of aaydMaion of their subject 

thay have put prominently fonmnd the leaolt of the latest decHaioaa. aettiing the law 

ao for aa it ia aacertained, thua anniiWngmaA uaalaaa mfarenea teeuer caaea. . . 

There can be no doubt thai In abook of praetioelike Baton, itianuuhimwe iaapartant 

to be able to aee at onee what the lam ia than to know bow it baa baooaoe what it ia ; 

and the Edfton have evidently taken fpeat paina to oany out thia prinolple in pte- 

■anting the law on each division of thefr labo'jiB to thalr xeadera." — Tkt fjmn, 

" Of aU the edItloBa of 'Seton'tUa lithe beat . . . Wa aan haxd^ainak too 
highly of the induatry and iateOignuw wlikh have been beatowed an the preparation 
ef the notea."— fiotiettort* JowmaL 

** Now the book ia before ua oomniote ; and vra advfaedly aay cmn^Uta, beeause it 
haa acaroely ever been our fortune to see a more eompteU law book than tUa. Exten- 
sive in aphere, and exhaustive in troadsOi oomprehenaive in matter, yet f^tposito ta 
detaUa, n preaenta all the featniea of an excellent work . . . The index, extend* 
iaf over S78 pagaa, ia a model of eempceheaslveneaa and aocura47.''--^Iaia Journal. 



Smith's Manual of Equity Jurisprudence.— 

A Manual of Eqm ty Jurlsprodenoe for Practitionera and StDdents, 

iomded on the Works of Btoiy, Bpence, md other wxlteray and on 

Bore than a thomand nibieqaent caaes, campriBing the Fcmdamental 

Principles and the points of Eg nity n snally occorrihg in General 

Practice. By JOSIAH W. SMITH, B.O.L., Q.O. Tlurteenth 

Edition. 12mo. 1880. 12f. 6d, 

**Th6re is no dbgalaiBg tte tmtk ; the pBopenaode toaaethia book is to leaxn its pagaa 
^ iMW"- t- r«r Jftipmriwf anrf Wtwkn . 
" It will be feond aa useful to fha praotUoner aa to the BtadflBt.*— iSoJlei^ofv' Journal. 

Sxnith's Practical Exposition of the Principles 

of Ek^uity, iilustrsted by the Tieadhig Decuions theraoo. For 

the use of Students and PractitiaMn. By H. AJstTHUB BMITH, 

M.A., LL.B., Esq., Barrister-at-Law. Demy Sre. 1892. 20s. 

** The bocdc aeema to ua to be one of great value to atudenta."— SaMetfBr/ Jammal. 

" This is a meat Tomeakable book, containing in a reaaonable spaee more infor. 

wkft-Mftw and that better arranged and conveyed, idian ahnoat any ether law book 

of recent timea which boa come under our notice."— Saturdag Betriew. 

ESTC^PEL.—- Everest and Strode*s Law of Estoppel.— 

By liANCELOT FEILDm<3^ £VE1CE:ST, M.A., LL.M.^ and 

EDMUNB 8TB0DS, MJL, Ssfrs., Banistera-at law. Den^ 

8va 1884 18s. 

"The book will be foimd a useful repository of the caae law on the 8ubject;*'->Xaw 
Journal, Jime 28, 1884. 

EXAMINATION QUIDCS.— Bedford's Guide to the Pre- 
liminary Examination for SoJicitors.— Fourth 
Edition. 12mo. 187il. ^et,Z8, 

Bedford's Digest of the Preliminary Exanaina- 
tioa Questions in Latin Grammar, Arith- 
metic, French Grammar, History and Geo- 
graphy, with the Aaswen. SeoondEditioa. DemySyo. 1882. 18s, 

Bedford's Preliminary Guide to Latin Gx^im- 
mar.~12mo. 1872. Jk^ 8s. 

\* AUtianSardLawWoi^mnlbeptinSkfdkjinlm^ 
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EXAMINATION GUIDES.-Om<Iihm{. ^ _ ^ 

Bedfbrd^s Student's Guide to tliie Ninth Edition 
of Stephen's Ne<w Commentaries on the La^vs 
of £:ngland.--7liftrd Edxtioa. DemySva 1884. 7«. 6(2. 

Bedford's Final Examination Digest: eofltaininga 
I>igeBt of thft Fisal KxomiiuiAion QuertioBfl in mrtten of Law Mid 
ProcedoEe dtitennliMd b^ ^m Oha^ceiy, Q«een'« Benok, OomsLon 
Pleafl, asd Eze^qoer I^vMoba otf the Slgii Oowt of Justice, and 
OB tke JjKw of Beal aad PenoBttl Pw pwty and the Flractice of 
CSonTsyaadng, wttii tlie Anawen. Sto. 1879. 16i. 

**lfiU,1}iraU£. stadonfcs with a laxge araumry of wca|Knw wttb whluli to meet the 
attacks of the azaminerB of the JacoqMrated Lasw Society."— Z»t0 fUmm, 

Haynes' Lectures on Bankruptcy; orkpijially de- 
livered before the members of the I^iverpool Law Stodaats* Asso- 
ciation. By JOHN F. HAYNES, LL.D., Author of the "Student's 
Leading Cases/' &c. Ko3ral 12mo. 1884. 58. 

Haynes and Nelham's Honours Examination 

Digest, comprising all the Questions in Conreyancing, Equity, 
Common Law, Bankruptcy, Probate, Divorce, Admiralty, and 
Scdesiastical Law and Fl^EMstioe asked at the ^licltors' Honours 
Examinations since their establishment to the present tifioe, with 
Answers thereto. By JOHN F. HAYNES, LLD, Author of 
"Chancery Practice," "The Students' lioading C&a is,'" &c., and 
THOMAS A. NELHAM, SolicHor (Honours). Demy Svo. 1883. 16«. 

" Students going ia £or honours wUl find this one to their advantage."— La.w Times. 

" Answero are appended which, Judging from an examinotieNa of sev«;al of them, 
appear to be careful and accurate."— Solicitors' Journal. 

Shear-wood's Law Student's Annual (Second Year). 
— Containing the Questions with short Answers to the Solicitor's and 
Bar Examinations, 1882 — 1883, with Bemarks aad Commeats 
thereon. A list of Books soggested for Students, Cases and im- 
portant Setatutes for the year. Extracts from Law Students' Debating 
Societies, and the Prize Essay and Prize Answers to the Questions 
set last year. Edited by JOSEPH A. SHEAHWOOD, Esq., Bar- 
rister-at-Law. Demy 8vo. 1884. 58. 

"This is a book of a tbevough character. . . . Much care oad labour have 
evidently been expended on the book, which will be found of gceat advantage to 
etudonts."— £at0 Journal. 

" We know of no other manual which contains the same quantity of information 
in such a concise fona."-^golicitonf Jotuikd. 

'*The remarks on the eicaminationa are veiy interesting, and there ast some 
valuable hints as to what books the candidate Kxr bonouxs and a pass respBOtively 
ahould use." — Oihson's Laso Ifotet. 



« * 

« 



A few copie8 of the first tseue xmjf BtSU be had, price 5s. 



Shear>Arood's Student's Guide to tlie Bar, the 

Solicitor's Intermediate and Final and the 

Universities Law Examinations. — ^With Suggestions 

as to the books nsnally read, asid tine passages therein to which 

attention should be paid. By J0S17H A. SHEABWOOD, B. A.; 

Esq., Bamster-at-law. 8vo. 1879. 5«. 6d. 

* * Any student of avenge inteBiganoe who coasdentioasly follows the pathaad obeys the 

iBBtmotiMis given him by the anther, need not fbar to preaena Umaelf aa a oawHdate 

for any of the wamiimtiwia to which this bode is iateDdedas a giiMe.'*«i^;£<n0 JoumtA. 

CXGCUTORS.— Macaskie's Treatise on the Law^ oi 
Executors and Administrators, and of the Adminis- 
tration of the Estates of Deceased Persona. With an Appendix 
of Statutes and Farms. By STUART CUNNINGHAM MA- 
OASKIE, of Gra/s Inn^Esq., Baizisiter-at-Law. 8vo. 1881. 10«. 6dL 
^ An able nuunuury of fta law of administration, now fonniag one of the subjects 

set for the general examination for caH totiie bar.** 

"iitudents may read the book wMh advantage aa an kEferodaetlom to 'WlBtams, and 

by practitioners net possessing the larger work it will undoubtedly be sound 

eaeral.'* — Law JmvmaL 

*«* AU standard Law Worki are Jeept in Stocky in law calf and other hindingi. 



16 8TBVBN8 AND SONS' LAW PUBLICATIONB. 

EXtC\3TQRS.-ConUnued. 

Williams' La^w of Executors and Adminis- 
trators.->Elghih Edition. By WALTER YAUaHAN 
WILLIAMS And ROLAND YAUGHAN WILLLAMS, Eaqn., 
BuTi8ten-fti-L»w. 2 roll. Royal Sto. 1879. 82. 16$. 

EXTRADITION.— Kirchner'sL'Extradition.— RecueilRenfer- 
mant in Extenflo tons les Traits conclua jnaqa'au ler Janvier, 
1883| entre les Nations dvilis^, et donnant la solution precise des 
diflBcnlt^ qui penvent snrgir dans leur application. Avec nne Pr6- 
face de Me GEORGES LACHAXJD, Avocat k la Conr d'Appel de 
Paris. PabUe sons les auspices de M. C. £. HOWARD YINGENT, 
Direoteur des Affaires Criminelles de la Police M^tropolitaine de 
Londres. Par F. J. KIRGHNER, Attach^ k la Direction des 
Affaires Griminelles. In 1 vol (1150 pp.) Royal 8vo. 21, 2t, 

FACTORS ACTS.— Boyd and Pearson's Factors Acts 
(1823 to 1877). With an Introduction and Explanatory Notes 
By HUGH FENWIGK BOYD and ARTHUR BEILBY 
PEARSON, Barristersat-Law, and Joint Editors of "Benjamin's 
Treatise on the Sale of Personal Property." Royal 12mo. 1884. Bs. 
'* This is an admirable little work. The book is tersely and well written, and the 

comments are intelligent." — Law Jourval. 

FACTORY ACTS.— Notcutt's La-w relating to Factories 
and ^ATorkshops. Second Edition. 12mo. 1879. 9«. 

FARM, LAW OF.— Dixon's La>v of the Farm.— A Digest of 

Gases connected with the Law of the Farm, and indnding the 

Afpncnltnral Gnstoms of England and Wales. Fonrth Edition. 

By HENRT PERKINS, Esq., Barrister-at-Law. 8yo. 1879. 12. 6«. 

"It is impoBnble Dot to be struck with the ^traordinary research thptmust have been 

used in l^e compilation of such a book as this."— Xaw Jommal. 

*^* Supplement to above, containing the Agiicultiiral Holdings (Eng- 
land) Act, 1883, with explanatory Notes and Forms; together with 
the Ground Game Act, 1880. By AUBREY J. SPENGER, Esq., 
Barrister-at-Law. Demy 8vo. 1883. 6«. 

FIXTURES.— Amos and Ferard on the I^blw of Fix- 
tures and other Property partaking both of a real and 
personal Nature. Third Edition. Revised and adapted to the pre- 
sent state of the Law by G. A. FERARD and W. ROWLAND 
ROBERTS, Eaqrs., Barristers-atLaw. Demy 8vo. 1883. 18«. 
'* in accurate and well written woTlc/'—Saturdap Review. 

**The editors have accompli^ed their work satisfactorily. We have tested the 
new option in numerous points, and on theee we have found the modem eases and 
statutory provisions carefully inserted."— &>2tcttor<' Joumalt March 22, 1884. 
FORMS.— Allen.— Firfe ''Pleading." 

Bullen and Leake.— Fide "Pleading:* 

Chitty's Forms of Practical Proceedings in 

the Queen's Bench Division of the High 

Court of Justice: with Notes containing the Statutes, 

RnleB and Cases relating thereto. Twelfth Edition. By THOS. 

WELLES CHITTY,EBq.,Barrister-at-Law. DemySvo. 1883. 1Z.18». 

"The forms themselves are brief and dear, and the notes accurate and to the 

point. The ^"esent edition brings ibe book into harmony with the new Rules of 

Procedure, we have tested it in various wajs, and have found it wanting in no 

respect. *—La-w Journal, March 22, 1884. 

Danieirs Forms and Precedents of Proceed- 
ings in the Chancery Division of the High 
Court of Justice and on Appeal therefrom ; 
with Dissertations and Notes. Being the Thud Edition of " Daniell*s 
Chancery Forms." By WILLIAM HENRY UPJOHN, Esq., of 
Gray's Inn, &c., &c. Demy 8yo. 1879. 2^ 2«. 

*«* All itandard Lavf Works are kept in Stocky in law caff and other bindings. 
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HIGHWAYS -Baker's Law of Highways in England 
and VSTales, inclucQng Bridges and LooomotiveB. Comprising 
a Buocinct code of the several provisionB under each head, the 
statutes at length in an Appendix ; with Notes of Cases, Forms, 
and copious Index. By THOMAS BAKER, of the Inner Tempi*', 
Esq., Barrister-at-Law. Royal 12mo. 1880. 15«. 

< This la distinctly a well-planned book, and cannot fail to be useful, not only to 
lawyers, but to those who may be locally engaged in the management of highways."— 
law Journal. 

** The general plan of Mr. Baker's book is good. He groups together condensed 
statements of the effect of the provisions of the different Highway Acts relating to 
the same matter, {riving in all cases references to the sections, which are printed in 
full in the appendix. To each condensed section, or group of sections, he appends a 
note, stating concisely the effect of the decisions."— S9/<ci(or/ Journal. 

Chambers' Law relating to Highways and 
Bridges, being the Statutes in full and brief Notes of 700 
Leading Cases; together with the Lighting Act, 1838. By GEO. 
P. CHAMBERS, Esq., Barrister-at-Law. 1878. 12«. 

HUSBAND AND WIFE.— Lush's Law of Husband and 

Wife ; within the Jurisdiction of the Queen's Bench and Chancery 
Divisions. By C. MONTAGUE LUSH, of Gray's Inn and North 
Eastern Circuit, Esq., Barrister-at-Law. Demy 8vo. 1884. 20«. 

•• Looking to the extreme difficulty of the subject, we think the book a very good 
one." — Lato Journal. 

" A law book of solid excellence . . . will probably become the standard work 
on the subject."— ^afurday Review, 

INLAND REVENUE CASES Highmore's Summary Pro- 
ceedings in Inland Revenue Cases in England 
and Wales. By NATHANIEL JOSEPH HIGHMORE, of 
the Middle Temple, Esq., Barrister-at-Law, and of the Inland 
Bevenue Department. Royal 12mo. 1882. 6«. 

" A complete treatise on procedure applied to cases under the Bevenue Act, and as 
a book of practice it is the best we have seen."— 2%e Justice of the Peace. 

INSURANCE.— Arnould on the Law of Marine Insu- 
rance.— Fifth Edition. By DAVID MACLACHLAN, Esq., 
Barrister-at-Law. 2 yoIs. Boyal 8yo. 1877. 82. 

" AS a text book, ' Amonld ' is now all tiie praotitloner can want, and we oongratolate 
Ihe editor upon the skill with which he has incorporated the new dedaions."— Z<i«0 Timei. 

Lowndes on the Law of Marine Insurance.— By 
BICHARD LOWNDES. Author of "The Law of General 
Average," &c. Second Edition. (In preparation.) 

Lowndes' Insurable Interest and Valuations.— 
By mCHARD LOWNDES, Author of " The Law of General 
Average," "The Law of Marine Insurance," &c. Demy 8vrt. 
1884. 5«. 

NTERNATIONAL LAW — Amos' Lectures on Inter- 
national Law.— By SHELDON AMOS, M.A., Professor 
of Jurisprudence (including International Law) to the Inns of 
Court, &c. Boyal 8vo. 1874. 10«. 6<i 

Dicey.— Ffde "DomidL" 

Kent's International La'w. — Kent's Commentary on 
International Law. Edited by J. T. ABDT, LL.D., Judge of 
County Courts. Second Edition. Crown 8vo. 1878. 10«. 6(2. 

'* Altogether I>r. Abdy has performed his task in a manner worthy of his repntation. 
His bo<^ will be useful not onlf to Lawyers and Law Students, for whom it was primarily 
intended, Dnt also for laymen.**— SoMettort'/oiinMirf. 
*«* AU standard Lavi Worki are kept in £^oek, in law calf and other Hndinge* 
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mTERHATIOMAA. LAW. 

Levi's IntamalionadCoxnmereiAl Lairv^«-«Bemg the 
Ariiuipiwof ManmMift Jjtm ti «h« feUowi^f and oikar Counixies 
— ▼». : Inrilwrf, IwlMd, flaptf—d, Brifckk Xadb, BiMdk Colonies, 
AHiriAy B^linm, Bkadl, B n a w Ayiv, DesHMfk, Franec, Gennany, 
Greece, Hmib Tvotm, Iteljr, NatfieriMwk, Norway, Portaaal, Pnuna, 
FuMJa, fljiain, Bwwda%SwtoariaBd^Uaitad 8tatoB,aiid WtoteBihetg. 
]^ LEONE LEVI, bq^ Y.fiLA., F.aS., Banfaier-at-Laiir, kc. 
Seoond Editbn. 2 voIiL Bo^n^ 8y4>. 186S. IL Ifit. 

Vattel*8 La'w of Nations.— By JOSEPH CUl'lTV, Snq. 
SopJ 8to. 1884. 12. U. 

Wheaton's Blemants of International Lairv^; 

Seoond Siq^ EdUioB. Edited with Notes and Appendix of 

Statutes and Treatfes. By A. a BOYD, I^., Baniater-at-Law. 

Author of **TkeMeB«lMntShlpping Lava." Deny8va. 1880. 1/.10«. 

•"Mr. Boyd, the latasi editor, hac added nmaj vaeAil notaf; he has taiaarted in the 

Appendix public docomenu of permanent ▼nine, and there is the prospect that^ m edited 

^ Mr. Bof d, Mr. Wheaton'a toImm wfll eater en a new leeee gtUAr—Tke Mw*. 

" Both the^aa and execution of the work befinre ue deeerTee oommendatlon. . . . 
Ihe test of wheetan is pr eeea ted without alteration, end Mr. Dene's nomberhig of the 
ieetioni ia preeerred. . . . The Index, aMch eoiiid not have been compiled withont 
maeh thooght and labour, makes the book heady Isr referenoe."— law Jommml, 

"Students who require a knowledipB of Wheatoe's text will find Mr. Bojdfs Tohiine 
"Wj eonTenient"— Xaar Jfo^asaw. 

4NTERROCATORIES.-Sichel and Chance^Fufe'<I>iaoov«iy." 

JOINT OWNERSHIP.-Foster.— Fidtf '•Beal Estate.'* 

JOINT STOCKS.— Palmer.— FMfe ^'GeuTeyanefair" and *< Company 
Law." 

Thring's (SirH.) Joint Stock Companies' l^w.^ 
The Law and Practka of Joint Stook and other Companies, mdndiug 
the Companies Acts, 1862 to 1880, with Notes, Orders, and Boles in 
Chancery, a Collection of Fteoedents of Memoranda and Artidee of 
Association, and all the other Forms required i n Ma king, Administer- 
ing, and Winding-i^ a Oonopany. By Sib HENBT THBING, 
KC.B., The Parliamentaiy OovnaeL Foorth Edition. By G. A. B. 
FITZGEIlALD,Bsq.,M.A.,BaRister«t-Law.I>emy8Yo. 1880.12.6«. 
*' The hiffheat anthoritT m the subject "—»« IfaMt. 

*' One of its nu»t valuable features Is its collection of precedents of Menda nunoand 
Articles of Association, which has, in this Edition, been largely increassd and im- 
fnoyed."— Zow jQum». 

lUDQMMTS —Walker's Practice on Signing Judg- 
ment in the High Court of Justice. With Forms. 
By H. H. WALK£B» Esq., of the Judgment D^Murtanefnt, Ex- 
ehequcr Division. Cimm 8yo. 1879. 4s. Od. 

" We tUnk that eolidteis aad their desla will find it extremely useful."— losv JwrnaL 

JUDICATURE ACTS.- Whiteway's Hints on Practice; or 
Practical Notes on the Judicature Acts, Orders, Bules and Begula- 
tions of the Supreme Court. Illustrated by the Latest Cases. 
Together with the Bnies of the Supreme Court, 1868. With an 
Introduction, Beferenoes, Notes, and Index. By A R. WHITE- 
WAY, M.A., of the Equity Bar and Midland Circuit, Author of 
"Hints to Solicitors." Second Edition. Boyal 12mo. 1888. 14s. 
Sold separately ** Hints on Practice,'* with Cases and Index, 7s. 6i2. 
The B^es, edited with Notes,CrQ6s Beferenoes, and Index, limp leather, 7s. 6(2. 
('This book contains Em immense amount of useful information of a most practical 
diaraeter." — Cf&uen't Lme NHe». 

** Under the circumstances he has done wonders, for be has jHroduced a aervioeahle 
new edition of an already serrieeaUe book;, flontaining as much criticism and sa gya 
-tions on the new Rules as is likely to be helpful to the practitioner. "-^Zoao Jfo^asiac 

\* AH it t mdard ' Lmm yprfci org faptin 0tect, •» Urn calf awi utim l mim§% . 
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Wilson's Supreme Court of Judicature Acts 
Rules of the Supreme Court, 18S3, and Forms. 
With other Acts, Orders, Bales and Regulations relating to the 
Supreme Court With Practical Notes. Fourth Edition. By M. 
D. €HAL\1EBS, of the Inner Temple, and M. MUIB MACKEN- 
ZIE, of Lincoln's Inn, Barristers-at- Law. Bo7all2mo. 1868. 25«. 

^«* A LAB6E FAFEB EDITION FOB MABGIVAL NOTES. BOYAL 8V0. 1888. 80<. 

Sxtraetfrom Pr^tuce to the Fourth EditUm.—" The jreseat editkm contains the Rules 
•of the Supreme Court, 1883, with notes and comments. Where a repealed rule Is 
reproduced without alteration a reference to its former Order and number is given in 
the margin. Where a repeated rule ia reproduced with modifications the marginal 
reference to it is pmcedea by the prefix ef. Where a rule is new it is stated to be so 
ia the note, asid reference is made to any statute, consolidated order, or oommon law 
■or Admlntlty rule upon which it appears to be founded. 

'* This edition further includes the provisions of the Bamkruptcy Act, 1883, In so 
far as they relate to or affect the Supreme Court, and tbs Statute Law Revision and 
•Civil Procedure Act, 1883. We have also entirely re-constructed the Index." 

" All that can be expected is an accurate statement as to the sources of the rules, a 
short practical explanation of the alterations affected by them, and copioiu cross. 
refarsnoes. The eoitors have accomplished remarkably well all that could reasonably 
be expected from them. Their notes to the rules are concise, clear, aociurate and 
practicaL . . . The index to the book in greatly improved.**— <SO£idt0r«'/ourfia2. 

** Wilson's 'Judicature Acts' remains what it always was, one of tlie most handy 
as well as. one )f the best aj^redated editions uf the Acts."— £aw MagoMvne. 

*' Wilson's ' Judicature Acts ' is now the latest, and we think it is tihe most con- 
vemloBC of the wotIes of the same class. . . . The practitioner will find that it 
extfgif^aa. oU his wants."— Lotf fXmes. 

JUSTTNIAN, tMSTTTUTES OF.-Mears.— Ftcfo "Boman Law." 

RucQo's Student's "Auxiiium"to the Izidtitutes 
of J ustinian. — ^Bekig a oomplete synopda thezeol in tiie form 
of QiieBticm and Answer. By ALFBED HENBT BUEG6, of the 
Middle T^nple, Banister-at-Law. Poai Svo. 187a 5<. 

'*ns stadsnt will be greatly assisted in clsszing and arranging Us knOTrMge by a 
matt of this Und."'— Xow JmtrrmL 

iOSTICE OF THC PEACE.— Burn's Justice of tlie Peace 
and Parish Officer.— Edited nnder the Superintendence 
of JOHN BLOSSBTT lIATTIiE, Esq., Q.C. T^ Thirtietk Edition. 
X*iYe large Tok. Svo. 18«ft. 72. 7<. 

Stone's Practice for Justices of the Peace, Justices 

Clerks and Solicitors at Petty and Special SeaskMU, in Sunmary 
matters, and Indictable Offences, with a list of Summary Convic- 
tions, and matters not Criminal. With ForaM. Ninth Edkion. By 
W. H. MACNAMABA,Esq.,Bam8ter'at-Law. Demy 8vo. 1882. 25<. 

** A venr creditable eff<»:t has been nksde to condense and abridge, which has been 
'Successful, whilst the completeness of the work has not been impured.*— Ziow Timez. 

.Wigram'8 Justices' Note Book.— Contaniing a short 
aoeonat of tiM Jurisdietiou and Duties of Justices, and an Epitome 
of Criminal Lmr. By W. BINOX WI&BAM, Esq., Bamster-at- 
Law, J.P. Mid^esex and Weetminatec Tldrd Editkm. With a 
copious Index. Boyal 12mo. 1883. 12a. 6cf. 

*"Weha^B found in tt all the information which a Justice can r«9uiz» as to xeeent 
legislation."— 7A« Time». 

** This is aUoonther a capital book. Mr. Wigiam is a good lawfw aaA a good 
Jnstioesr lawyer.^— Zaw JowntaL 

* Ws aoL thsKoughty rsfiommend the Yolnsie to maslBtrates.''—- Xms Assi. 

LAND ACT.— ^ee "Settled Estates."— Middleton. 

%* JBX Mtamdard Law Workt are kept in Stods^ in law calf and other Undingi* 
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LAND TAX.— Bourdin'8 Land Tax.— An Ezpodtkm of the 
Luid Tftx ; iti AjMHmant uid CoQeetiQii, with a statement of the 
ri^to conferred bj the Redemption Acte. By MARK A. BOUR- 
DIN Pate Regirtrar of Land Tax). Second Editiflo. 1870. 4«. 

LANDLORD AND TEN ANT. —^Vood fall's Law of Landlord 
and Tenant.— With a fall Collection ot Flreoedenti and 
Forme of Frocednre. Containing abo an Abstract of Leading Pro- 
positions, and Tables of certain Customs of the Country. Twelfth 
Edition. In which the Precedents of Losses have been revised and 
enlarged, with the assistance of L. G. O. Robbins, Esq. By J. M. 
LELT, Esq^ Barrister-at-Iiaw. Royal Sto. 1881. 12. 18«. 

** Tbs editor has expeedad oUbonta Indostiy sod pjttoaiatic sbilitj hi making the 

work as parfact aa poaribia."— A0ii«0or»* /ncmaX. 

LANDS CLAUSES ACTS.— Jepson's Lands Clauses Con- 
solidation Acts: with Dedsions, Forms, ft Table of Costs. By 
ARTHUR JEPSON, Esq., Barrister-at-Law. DemySro. 1880. 18s. 
" As far as wa hara baen abla to diaooyar, all tha dadalona hava baen atatad, and 

tha affact of them oonractly glran.*' — Lam Jcmmal 

LAW LIST.— Law List (The).— Comprising the Judges and Officers 
of the different Conrts of Jnstloe, Counsel, Special Pleaders, 
Draftsmen, ConTcyencers, Solidton, Notaries, ftc., in En^and 
and Wales ; the Circuits, Judges, Treasurers, Registrars, and High 
Baflills of the County Courts ; Metropolitan and Stipendiuy 
Magirtrates, Official Receivers under the Bankruptcy Act, Law and 
Public Officers in England and the Colonies, Foreign Lawyers with 
their EngUsh Agents, Sheriffs, Under-Sheriflfs, and th«r Deputies, 
Clerks of the Peace, Town Clerks, Coroners, ftc., ftc, and Commis- 
sioners for taking Oaths, Conveyancers Practising in England under 
Certificates obt&ed in Scotland. So far as relates to Special 
Pleaders, Draftsmen, Conveyancers, Solicitors, Pkoctors and Notaries. 
Compiled by JOHN SAMUEL PURCELL, of the Inland Revenue 
Office, Somerset House, Registrar of Stamped Certificates, and of 
Joint Stock Companies, and Published by the Authority of the 
Commissioners of Inland Revenue. 1884. {Net Cash, 9<.) lOt. 6(2. 

LAW REPORTS. — ^A very large Stock of second-hand and new Reports. 
Prices en application. 

LAW STUDENT'S ANNUAI 7ui« « Examination Guides." 

LAW SUIT.— The Humourous Story of Farmer Bump- 
kin's LaVNT Suit. By RICHARD HARRIS. Barrister-at- 
Law, Author of ** Hints on Advocacy." Second Edition. Royal 
12mo. 1883. 6f. 

LAWYER'S COMPANION.— Ftde "Diary." 

LEADING CASES.— Ball's Leading Cases. Vide <<Tort8.'' 
Haynes' Student's Leading Cases. Being some of 
the Principid Decisions of the Courts in Constitutional Law, Com- 
mon Law, Conveyancing and Equity, Probate, Divorce, and Criminal 
Law. With Notes for the use of Students. Second Edition. By 

JOHN F. HATNES, LL.D. Demy 8va 1884. 16«. 

** WIU prove of grest utility, not only to Students, but Practitioners. The Notes are 
deiir, pointed and coneiae."— Xaw Jimet. 

" The student who procures it will have a very nice compendious selection of cases 
on the various subjects. . . The notes to the cases are very good." — Law Students' 
Jownalf August, 1884. 

" We have always had much pleasure and confidence in advising students to procure 
this book, and now that the work is brought down to date we shall have stiU great 
pleasure in so doing. . . . The book before us is a favourite one with studenra." — 
OHmoh's Lavf Notes, 

*«* A U ttandard Law Works are kept in 8(oeky in law ealf and other Undings; 
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LEADING CkSESr-OimtinMed, 

Shirley's Leading Cases. — A, Selection of Leading Cases 
in the Common Law, with Notes, and a Sketch of some of the prin* 
dpal changes introduced by the Rules of Supreme Courts 1883. By 
W. SHIRLEY SHIRLEY, M.A., KC.L., Esq., Barrister-at-Law. 
Second Edition. Demy 8yo. 1883. 15«. 

"The book is deserving of high praise, and we commend it in all confldenoe." — 
Gibton'* Law iVbtet, April, 1883. 

f r — - - - 

are 

(I 

about."— Xat9 "Timet, 
LEGACY DUTIES.- Ficfe " Taxes on Succession." 
LEXICON.— Fide *< Dictionary." 

LIBEL AND SLANDER.-Odgers on Libel and Slander.— 
A Digest of the Law of Lu>el and Slander, with the Evidence, Pro- 
cedure and Practice, both in Civil and Criminal Cases, with 
Precedents of Pleadings. With Appendix of Statutes including 
the Newspaper Libel and Registration Act, 1881. By W. BLAKE 
ODGERS, M.A, LLD., Barrister-at-Law. Demy8vo. 1881. 2ii. 
" We have rarely examined a work which shows so much industry. 
. . So good is the book, whieh in its topical arrangement if vastly 
superior to the general run of law books, that criticism of it is a compli- 
ment rather than the reverse." — Law Journal. 

**The excuse, if one be needed, for another boolc on Libel and Slander, and that an 
English one, may be found in the excellence of the author's work. A clear head and 
a skiUed huid are to be seen throughout."— £»iract//'om FnfoM to Amtriean reprint. 

LIBRARIES AND MUSEUMS.— Chambers' Digest of the 
Law relating to Public Libraries and 
Museums and Literary and Scientific Insti- 
tutions generally. Second Edition. By G. F. CHAM- 
BERS, Barrister-at-Law. Imperial 8m 1879. 8s 6d. 

LICENSINQ.— Hindle's Treatise on the Legal Status of 
Licensed Victuallers and other License- 
Holders, as affected by recent Legislation 
and Decisions ; containing a full Report of the Proceedings 
and Judgment in the recent Darwen Licensing Appeals, with Notes. 
Fourth Edition. By FREDK. G. KINDLE, Esq., Solicitor. 
Demy 8yo. 1884. 3s, 

Lely and Foulkes' Licensing Acts, 1828. 1869, 
1872, and 1874; containing the Law of the Sale of Liquors 
by Retail and the Management of Licensed Houses ; with Notes to 
the ActB, a Summary of the Law, and an Appendix of Fonns. 
Second Edition. By J. M. LELY and W. D. L FODLKES, 
Esqrs., Barristers-at-Law. Royal 12mo. 1874. St, 

LUNACY.— Elmer's Practice in Lunacy.— Seventh Edition. 
By JOSEPH ELMER, of the Office of the Masters in Lunacy. 

(In prq)araH<nk) 

MAGISTERIAL LAW.— Shirley's Elementary Treatise 

on Magisterial Law, and on the Practice of 

Magistrates* Courts.— By W. SHIRLEY SHIRLEY, 

M.A, B.C.L., Esq., Barrister-at-Law. Royal 12mo. 1881. 6«. 6d. 

Wigreim.— Vide "Justice of the Peace." 

MARRIED WOMEN'S PROPERTY. — Smith's Married 
Women's Property Acts, 1882 and 1884, with an 
Introduction and Critical and Explanatory Notes, together with the 
Married Women's Property Acts, 1870 and 1874, &c Second 
Edition Revised. By H. ARTHUR SMITH, Esq., Banister-at- 
Law. Royal 12mo. 1884. 8i. 

'* There are some excellent critical and explanatory notes, together with a good 

index, and reference to something like two hundred decided cases."— low Imet, 

%* AU itandaird Law WorkiortkeplimStaAtmlawealfamdoihierHiMUngi 
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MASTER AND SERVANT.— Macdonell's Law of Mastdi^ 

and Servant. Part I, Cobommi Lav. Part II, Statote Law. 

Bj JOHN MACDOKELL, M.A., £«)^ BairisUr-ai-Law. "Demy 

Sm 1883. 12. 6s. 

"Kr. Maodonell Laa done his track boroughlv and wdl. He haa evidenthr 

beatowedgreat care and labour on Ua : ask, and haa, therefore, produced a work 

whkh wflT be of real 'value to the p rai c t l t l o n ar. The Inf onnattoD, too, is pnaeoBted in- 

a moat aooeaaible form." — Law TUmm. 

MAYORS COURT PRACTICE.— Candy's Mayor's Court 
Practice.— Tha JnriadlctioB, PiweH, Psactiee, a^ Ka^ of 

Pleading in Ordinanr Actions in the Bfayor's Coi]rt,Loiido»(«eBUBOi^ 
called the <<Lord ICagrer's Govt"). Wwniml «a Bnatak -By 
GBOBGE CANDT, Em)., BaxTister-nt-Law. Demj 8v«k 187A 14t. 
MERCANTILE LAW.— Russell's Treatise on Mercantile 
Agency. SeoondEditioB. 8vo. 1878. 14<. 

Smith's Compendium of Mercantile La ift.— Tenth 
Editfon. By JOHN MACDONELL, of the K1idd*e Tenple, Ewi., 
Bazrister-at-Law, Anther <f *'The Law of Master and Serrant." 

{In preparation)^ 

Tudor's Selection of Leading Cases on Mercan- 

> tile and Maritime Lai^.— WUh Notes. By O. D. TUDOR, 

Esq., Banister-at-Law. Third Edition. Boyal 8yo. 1884. 22.2s. 

^Vil8on'8 Mercantile Handbook of the Liabili- 
ties of Merchant, Shlpo^wner^ and Under- 
-writer on Shipments by General Vessels* By- 
ALEXAHI^R WILSON, Solicitor aod Notaiy. IBiaya} 12mo 
1888. es. 

METROPOLIS BUILDINO ACTS^^Voolrych's MetropolL 
tan Building Acts, together with such chrases of the Metro- 
polis Management Acts as more particalarly relate to the Building^ 
Acts, with Notes and Forms. Ihird EditioD. By W. H. MAC- 
NAMABA, Efq., Banrister-at-Law. 12mo. 1882. 10<. 

" Ve may safely recommend tbia new edition to tLoee u-ho have to fiad their way 

amoBg these atatutes."— rA< Bu&Uer, March SI, 1883. 

MEXICAN LAW.— Hamilton's Mexican La^w.— A compila- 
tion of Mexican Legislation affecting FOTeigners, Bights of 
Foreigners, Commercial Law, Property Real and Tersonal, &c.,. 
Extracts from Treaties, Mexican Decisions of Federal and State 
Courts, and Mexican Mining Law. Annotated. By LEONID AS 
HAMILTON, Attoiney-at-Law. Demy 8va 1882. ISs, 

MINES. — Rogers' La^vsr relating to Mines, Minerals 
and Quarries in Great Britain and Ireland,, 
with a Snmmary of the Laws of Foreign States, Aa Second 
'EdiHSaa Enlarged. By ARUNDEL ROOERS, Esq., Judge of 
County Courts. 8yo. 1876. 12. 11«. 6d, 

MONEY SECURITIES — Cavanagh's La^AT of Money Secu- 
rities. — ^In Three Books. I. Personal Securities. IL Securities 
<m Property. IH. Miscellaneous; with an Appendix of Statutes. 
By C. CAYANAGH, B.A., LL.B. (Lond.), of the Middle Temple, 
Esq., Barrister-at-Law. In 1 vol. Demy 8to. 1879. 21«. 

*' An admirable synopsis of the whole law and practice with regard to secnritica 

of every sort"— Art«rday lieview, 

MORTOACE.— Coote's Treatise an the Lav7 of Mort- 
gage—Fifth Edition. Thoroughly revised. By WILLIAM 
WYLL7S MACKESON, Esq., one of Her Majesfy's Counsel 
mA H. ARTHUR SMITH, o^the Middle Temple^ Esq , Barrister- 
at-Law. 2 vols. Royal 8vo. 1884. {Neariy ready.) 

•'AeoHfietB, teia»,«nd praotfeal lua a tls e forthemodem lamjer."'^-MoUeUortr J bm ma l, 

• * Jtf 9ti u it99d iitm WmitMort kept in Utoek^ in law odf amd <iAer hindmgs^ 
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affUmCIPAL CORPORATIONS.~Laly'8 Law of Municipal 
Corporations. — Contamiiig tiu Municipal Cocperfttion Act, 
1882, and the Enactments incoix>orated therewith, with a Selection 
of Sii^lementary SlaactmeBti^ including therem the Electric Light- 
ing Act, 1882, with Notei. By J, M. LSLY, Esq., BarriBter-at- 
Law. Editcv of **CUttj*9 Statutes,*' tc Demy 8vo. 1382. 15«, 
" An admirable edition of one of the mont icaportant consolidatiag statutes of the 

year. . . . The summary is tersely written, and the notes appear to be to the 

point. Nothing required for the due tinderstaxidlng and working of the Act seema 

to be absent." — Law Journal. 

NAVY.— Thring's Criminal La^wv of the Navy, with an 
Litroduotory Chapter on the Early State and Discipline of the Navy, 
Che Bulee of Evidence, and an A^wndix eempdwing the Nayal 
Discipline Act amd Practical Forms. Seeiuid EdUion. By 
THEODORE THBING, Barrister.at.Law, and C. E. GIFFOBD, 
Asststant-Paymaster, Boyal Navy. 12ma 1377. 128. 6d. 

MEQUCmCE—Smith's Treatise on the Law of 

Negligence. Second £<Ktion. By fiOSAGE SMH^ B.A., 

Esq., Barrister-at-Law, Recorder of Lincoln, Editor of ''Addison on 

Contracts," &c. Demy 8vo. 1884. 12«. 6d. 

** The work, in its msent form, appears to us to be one of great value both to the 

practitioner and student of law. It is not merely a book of reference, though it is 

Ukely to be very valuable in that capacity. It is not merely a digest of decisions 

arranged under appropriate heads ; but it reaUy answers to its title, and la a treatise- 

on the law of negligence." — Solicitor^ Joumalj June 7, ltB4, 

" One of the most satisfactory law treatises which luis appeared fat some time."" 
Pump Coiwrt, Aogiut, 1884. * 

NISI PRHI8.~Hoscoe's Digest of the La^w of Evidence 
on the Trial of Action s at Nisi Prlus.— fifteenth 
Editk>n. By IVLAITBtClfi POWELL, Esq., Bairister-at-Law. 

2 vols. Demy 8vo. 1884. 22. 10«. 

NOTARY.-— Brooke's Treatise on the Office and Prac- 
tice of a Notary of England.— With a foil ooJlection of 
Precedents. Ponrth Edition. By LEONE LEVI, Esq., F.S.A., 
of Linooln's Inn, Banister-at-Law. 8t». 1876. 12, it. 

OATHS.— Braithwaite'sOaths in the Supreme Courts 
of Judicature.— A Mannal for the vse of OammiMJonera to 
Adzunister Oaths in the Supreme Courts of Judicature in England 
and Ireland, &c. Ponrth Edition. By T. W. BBAITHWAITE, 
of the Central Offioe. Pcap. Siro. 1881. 4«. 6d. 

** Xbe rsoognised guide of commlssiaaexB to adniaisfcer aslhs.'* -Mititmrs* JommaL 

PARISH LAW.— Steer*s Parish L.aysr; hebtg a Digest of the 

Law relating to the CivH and Ecclesiastical Grovemment ol Parishes 

and the Belief of the Poor. Pmurtii Editioii, By W. H. MAC* 

NAMABA, Esq., Barrister-at-Law. Demy Svo* 1881. 16«. 

** An ozoeedlngly iiseful oompendium of Iteish l4nr."— ^ow Time$, 

PARTNERSHIP.— Pollock's Dig est of the La-w of Part- 
nership.— Third Edition. By PREI^RirK POLLOCK, Esq., 
Bairister-at-Law. Author of " Principles of Contract at Law and in 
Equity." Demy 8vo. 1884. 8«. 6d, 

** Of the execution of the work, we oim speak In terms of the highest praise. The 
tamguage is simide, concise, and clear."— £a«f MofftutHi. 

M'Vrr- poUocka work appears eoainently sa t isfac t o r y . . . the book is praise* 
worthy in design, sdiolarfy and complete in execution."— ^otunfofr Semeu. 

" It is, we tmok, par txcellmct a student's book, and eminently suited for examina- 
tion purposes." 

Turner.— Ft<fo "Conveyanchig.* 
V AU aimdmri Lam WMb mrtUjpliM HaekM lmmmifimLaA§rlmMMg8. 
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PATENTS.— Aston's (T.) Patents, Designs and Trade 

Marks Act, 1883, i^th Notes and Index to the Act, Rules 

and Fonns. By THEODORE ASTON, Q.C., of Lincoln's Inn. 

Royal 12ma 1884. 6s. 

Munro's Patents. Designs and Trade Marks 

Act, 1883, with the Rnlesand InRtroctionB, together with Plead* 

ings, Orders and Precedents. By J. E. CRAWFORD MUNRO, 

of the Middle Temple, Esq., Barrister-at-Law. Royal 12mo. 10«. M. 

"Tho conapleteneflfl of the statements as to the new practice should render it 

acceptable to solicitors as a handy guide on practicalpoints." — Law nme*. 

Thompson's Handbook of Patent Law of all 
Countries.— By Wh.P. THOMPSON, Head of thelntemational 
Patent Office, liveipooL Sixth Edition. 12mo. 1834. Net,2t.6<L 

PAWN.— Turner's Contract of Pa^wn, as it exists at 
Common Law, and as modified by the Factors' Acts, the Pawn- 
brokers' Acts, and other Statutes. By FRANCIS TUBNEB^ Esq., 
Barrister-at-Law. Second Edition. 8vo. 1888. 12t. 

Turner's Pa-wnbrokers' Act, 1872.— With Explanatory 
Notes. By FRANCIS TURNER^ Esq., Barrister^tt-Law. Thiid 
Edition. 1888. AeC, 2i. 6d 

PERPETUITIES.— Marsden's Rule against Perpetui- 
ties. — A Treatise on Remoteness in Limitation ; with a chapter 
on Accumulation and the Thelluson Act By REGINALD O. 
MARSDEN, Esq., Barrister-at-Law. Demy 8yo. 188^. ?6i. 

" Mr. Maraden's work is entitled to be called a new one both in treatment and in 

design. He has handled a difficult subject with intelligonce and clearness. "—Law Timet 

PERSONAL PROPERTY.— Shearwood's Concise Abridg- 
ment of the Law of Personal Property : showing 
analytically its Brandies and the Titles by which it is held. By 
J. A'. SHEARWOOD, Esq., Barrister-at-Law. 1882. 5f. 6d 

" Will be acceptable to many students, as giving them, in fact, a ready-made note 
book."— /ndemumr^* Imw StudenU* JoyrnaL 

Smith.— Ftde •* Real Property." 
PLEADING.— Allen's Forms of Indorsements of \Arrits 
of Summons, Pleadings, and other Proceed- 
ings in the Queen's Bench Division prior to 
Trial, pursuant to the Rules of the Supreme 
Court, 1883 ; with Introduction, showing the principal changes 
introduced by these Rules, and a Supplement of Rules and Forms 
of Pleadings applicable to the other Divisions. By GEORGE 
BAUaH ALLEN, Esq., Special Pleader, and WILFRED B. 
ALLEN, Esq., Barrister«t-Law. Royal 12mo. 1883. 18<. 

" A most excellent handbook and guide to those who are called upon to frame in- 
dorsements and pleadings under the new system. ... A work which will be veiy 
useful to most legal practitioners.'* — SoUeUon' Journal, 

** The learned autnors have done their work well and supply a large number of 
precedents, besides providing useful hints and suggestions." — Lata Magatine. 

Bullen and Leake's Precedents of Pleadings, 
with Notes and Rules relating to Pleading. Fourth Edition. 
By THOMAS J. BULLEN, Esq., Special Pleader, and CTRIL 
DODD, Esq., Barrister-at-Law. Fart I. Royal 12ma 1882. 
(Part 11, in the preu,) 11. it, 

POISONS. — Reports of Trials for Murder by Poi- 
soning; by Prussic Acid, Strychnia, Anti* 
mony, Arsenic and Aconitine; including the trials 
of Tawdl, W. Palmer, Dove, Madeline Smith, Dr. Pritchard, 
Smethurst, and Dr. Lamson. With Chemical Introductions and Notes 
on the Poisons used. By 6. LATHAM BROWNE, Esq., Barrister- 
at-Law, and C. 6. STEWART, Senior Assbtant in the Laboratoir 
of St. Thomas's Hospital, &c. Demy 8vo. 1883. 12«. 6d. 

" The work will be found alike useful to the lawyer as to the medical man.'* — 

La79 Jimet, 

' «* All itandard Law Warli art kept m Stock, in law calf end oiker Hndingt, 
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POWERS.— Farwell on Powers.— A Concise Treatise cm 

Powers. By GEQBGE FABWELL, B.A., of Lincoln's Inn, Esq. , 

Barrister-at-Law. ' 8yo. 1874. 12. If. 

" We recomm«Dd Mr. Farwell*8 book as oontainiiig within a small oompsM what woaM 

othenrise have to be sought out in the pages of hundreds of oonfosing reports."— 2%e Xov. 

PROBATE.^Bro-wne's Probate Practice : a Treatise on the 
Principles and Practice of the Court of Probate, in Contentions and 
Non-Contentiou9 Business. Bevised, enlarged, and adapted to the 
Practice of the High Court of Justice in Probate business. By L. D. 
POWLES, Barrister-at-Law. Including Practical Directions to 
Solicitors for Proceedings in the Registry. By T. W. H. OAKLEY, 
of the Principal Begistry, Somerset House. Svo. 1881. 12. lOt. 
" In its present form this is undoubtedly the most complete work on the Praotuie 

of the Court of Probate This is strictly a practical book. No principle 

of law, statute or form which could be of service to the practitioner in the Probate 

Division appears to have boon omitted."— rA« Law Times. 

PUBLIC HEALTH.— Chambers' Digest of the Law re* 
lating to Public Health and Local Govern- 
ment.— With Notes of 1260 leading Cases. The Statutes 
in full. A Table of Offences and Pimishments, and a Copious 
Index. Eighth Edition (with Supplement corrected to Februaiy 6, 
1884). Imperial 8yo. 1881. 12. 14j. 

Or, the above with the Law relating to Highways and Bridges. 2/. 

PUBLIC MEETINGS.- Chambers' Handbook for Public 
Meetings, including Hints as to the Summoning and Manage- 
ment of them. By GEORGE F. CHAMBEBS, Esq., Barrister- 
at-Law. 12mo. 1878. Net,2t.ed. 

QUARTER SESSIONS.— Leeming & Cross's General and 
Quarter Sessions of the Peace.— Their Jnrisdiotron 
and Practice in other than Criminal matters. Second Edition. By 
HORA TIO LLOYD, Esq., Judge of County Courts, and H. F. 
THURLOW, Esq., Barri8ter4tt-Law. 8yo. 1876. U If. 

Pritchard's Quarter Sessions. — ^The Jurisdiction, Praotice 
and Procedure of the Quarter Sessionsin Criminal, Civil, and AjroeUate 
Matters. By THOS. SIRRELL PRITCHAKD, of the Inner Temple, 
Esq., Barrister-at-Law, Recorder of Wenlock. 8vo. 1875. 2U 2s. 

RAILWAYS.— Browne and Theobald's Law of Rail- 
yvay Companies. — Being a Collection of the Acts and Orders 
relating to Railway Companies, with Notes of all the Cases decided 
thereop, and Appendix of Bye-Laws and Standing Orders of the 
House of Commons. By J. H. BALFOUR BROWNE, Esq., 
Registrar to the Railway Commissioners, and H. S. THEOBALD, 
Esq., Lanisters-at-Law. Demy Svo. 1881. 1^. 12t. 

" Contains in a very concise form the whole law of railways.**— 3%« Timet, 
" As far as ^ e have examined the volume the learned authors seem to have pre- 
sented the profession and tibe public with the most ample information to be tmvnd 
whether they want to know how to start a railway, how to frame its bye-laws, how 
to work it» how to attttok it for injury to person or property, or how to wind it up." 
— Law Timet, 

RATES AND RATING.— Castle's Practical Treatise on 
the Law of Rating. Second Edition. By* EDWARD 
JAMES CASTLE, Esq., Banister-at-Law. {In thepresi,) 

Chambers' Law relating to Hates and Rating ; 
with especial reference to tiie Powers and Duties of Rate-levjring 
Local Authorities, and their Officers. Being the Statutes in full 
and brief Notes of 550 Cases. By G. F. CHAMBERS, Esq., 
Barrister-at-Law. Imp. 8yo. 1878. Itedueed to lOt. 

\* All itandard Law Work* are kept in Stocky in law ealf and other Undingi, 



26 ST EVENS AND SONg LAW PUBLIOATIPyS. 

REAL ESTATE.— Foster's Law of Joint Ownership 
and Partition of Real Estate. By EDWARD JOHN 
FOSTER, BiLA., late of Linocdn's Tim, BMiiiter-al-IiSW. Svow 
1878. 10*. 6d. 

REAL PROPERTY.— Greeniwrood's Peal Property Sta- 
tutes. Second Edition. By HABJLT GREENWOOD, MJL, 
Eiq., Banister-at-Law. ' {In tke pren.) 

Leake's Elementary Digest of the Law^ of Pro- 
perty in Land. — Contaimng : Introdactiwi. P «t I. Th« 
Sonroes of the Law.— Part IL Estates in Land. By STEPHEN 
M4RTIN LEAKE, Barrister.at.Law. Sto. 1874. U 2<. 

Shearwood'b Real Property. — ^A Condse Abridgment 
of the Law of Real I^roperty and an Introdnotion to Gonveyancfatg. 
Designed to facilitate the sabject for Students psepaing^ for 
Examination (incorporating the chan ges effected by tin CoiiTey- 
ancing Act). By JOSEPH A. SHEARWOOD, of Lincoln's Inn, 
EBq.,BaRiBter-at-Law. Second Edition. DemySvo. 1882. 7s. 6(2. 
'* We heartily recommend the work to students tcr any examination on real pro- 
perty and conveyancing, advising them to read it after a perusal of other works and 
shortly before goin^ in for the examination." — Lcat Studaitt Journal, 

" A very useful httle work, particularly to students just before their examination/' 
—€ib9on'» Law Notes. 

" Excellently adapted to its purpose.** — Law Mageutit, 
" A very excellent specimen of a student's manual.'" — Law JmnmL 
** Will be found useful as a fctepxnng-stone to the study of more comprehenaire- 
works."— Law Umi*. 

Shelford's Real Property Statutes.— Ninth Edition. 
ByT. H. CARSON, Esq., BaRJBter-«t-Law. {fn the press.) 

Smith's Real and Personal Property.— A Com- 
psmdinm of the Law of Real andPenonal Pnperty, paoMoily 
oonnected with Conveyanoing. Designed as a saosnd book for 
Stndeuti, and as a digest of the BMMt nsefnl lesnung ibr Practi- 
tioners. By JOSLAH W. SMITH, B.C.L., Q.a Sixth Edition. 
(Enlarged, and embodying the altenttiouB made by the recent Sta- 
tntes.) By the AUTHOR and J. TRUSTRAM, LL JC, of Lin- 
coin's Inn, Barrister-at-Law. 2 Tok. Demy 8yo. 1884. 21. 28^ 
** Be kas giTeu to the stadent S'beok wihieh hemasr Teed ever sad ofer a«aiD with profit 
and plearare."— law Timet. 

" Will be found of very great service to the practitioner."— So/ici/ora* Journal. 
. "The book will be found very handy for reference porposes to practitiimers, ^md 
very useful to tlie industrious btudent as covering a great deal of ground." — Gibson'^ 
Lawf Notes. 

"A really useful and valuafale work on our sjrstem of Gvnr^'amcing. "We think 
this edition excellently dene." — law Htudmis Journal. 

RECISTRATION..— Bro'virne'8(G.Lathoxn)Parliam<eiitary 
and Municipal Regist^ration Act, 1878 {&. & 42 
Vict. cap. 26); wiiih an Intrednctlen, Notes, and Additional 
Fonna. By G. LATHOM BROWNE, of the Middle TempKBs^.^ 
BaRistar'at-Lvw. 12mo. 1878. ^ M. 

RCQISTRATiaN CASES.— Hop'virood and Coltmatn's 
Registration Cases^— Vol. L (1868-1872). A^2{.18s. Caif. 
Vol. IL (1873-1878). Net, 2L 10«. Calf. 
Coltman's Registration Ca«es.— Vol. I. Part L (1879 
—80. NetBIOS. Part n. (1880). iV^3^6c2. Part IIL (1881). Net^^s. 
Part IV. (1£82). Nei, 4s. Part V. (1883). Net, 8t; Crf. 

RENTS.— Harrison's Law relating to Chief Rents and 
otlxer Rentcharges and Lands as affected 
thereby, with a chapter on Restrictive Covenants and a ejection 
ef PreoedentflL By WILLIAM HABRIBOli, SoUoiter. Bemy 
12mflw. 1884. 6«. 

««* ML ttcMdard JLoM \Yi»1uar€htfiiuiStM^^inUmtti3lfmmd^amhbadk^ 
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ROMAN- LAW.— Greene's Outlines of Raman Law^. 

CoMirtiBg ohieflj of ab AiMJysis and Somittsry of tlie ludtates. 
For the use of Sftadeirts. By TL WHITCOMBE GBBENE, 
BaRJ8tfar-at.LMr. Fouitiii SditioB* FookofiSTO. 1884. 7s. 6<2. 

Mears' Student's Gaius and Justinian.— Hie Taxt 
of the Institntes of Grftins and Justinian, The Twelve Tables, 
and the CXVIH. and CXXVII. NoveU, with Introdnetioii and 
TiuMlaAioa by T. LAMBERT MBABS, M. A., LLJ). Low}., of th& 
Ihmt Temple, BaRistor.at-Law. Poet 8yo. 1882. ISs. 

"The tnuBslation aeemB to be carefolly d«Hie, and displays move nsataess and 
degaaoe than is usually found in renderingp ci. Roman les^ texts."— 3%c Xi»nes. 

Mears' Student's Ortolan.^Aii Analyris of M. Ortolan's 
Institutes of Justinian, inolnding the History and 
Gf^nalization of Bomav Law. By T. LAMBIEBT MEABS, 
M.A., LL.D. Lond. Second Edition. PubMud by penmuion of 
the UUe M. Ortolan, [In the press,) 

Ruegg.— Fufo ** Justinian." 

RULES OF THE SUPREME CC^RT: The Supreme Court 
Funds Rules. With Litroduction, Notes, Vonaa of Orders- 
in use in the Chancery Registrar's Office, otiiw Praetical Forms, and 
an Index. To which are added the new Order as to Court Fees, 
the Bulee as to Examiners of the High Court. By M. MXJIR 
MACKENZIE, Esq., of Liocobi's Inn, Barrister-at-Law, and 
C. ARNOLD WHITE, Esq., of the Inner Templo, Barrister-at-Law. 
Demy 8vo. 1884. 8». 6d 

The Rules of the Supreme Court, 1883 (official copy). 
Sewed. Net, 2«. 2d. 

Do., with an Index. By M. D. CHALMERS and M. MUIR 
MACKENZIE, Esqre., Barristers-at-Law, Editors of ''Wilson's 
Judicature Acts." Sewed. Net, 4<. 6d. 

Do. bound in limp leather, net, 9j.; interleaved, nd^ 10«. 6<2. 

V The Index mny he had $epanady. Price 2aL 6d net. 

The Rules of the Supreme Court, 1883.— With 

Intrednotioo, Referenoee^Notes, and Index, by A. R. WHlTJfiWAT, 

MJL., of the Equity Barand Midland Circuit. Author of "Bints to 

SoHcit<»8 " and " Hints on Practice." Boyall2ma 188S. 7<. 6(2. 

« An excellently printed edition of the nenF Bulss, ivlth notes eoKtstofaig cross. 

references and stating t^e soiurces oi the Bules."— -^Sofiotlon' Jovmal, 

^AToodfall's Guide to the New Rules and Prac- 
tice. — Being a Synopsis of the Rules of the Supreme Court, 1883, 
wi& Notes and References to Cases oyerruled and illustrative. By 
ROBERT WOODFALL, Dairister-at-Law. Royal 12ma 1883. 5«. 
" A perusal of the book is a useful prelude to the study of the Rules." — Lam JcumaX. 

SETTLED ESTATES STATUTES.— Middleton's Settled Es- 
tates Statutes, including the Settled Bstates 
Act, 1877, Settled Land Act, 1882, Improve- 
ment of Land Act, 1864, and the Settled 
Estates ^ct Orders, 1878, with' Introduction, Notes and 
F<»m8. Third Edition. Wi1.h Appendix of Rules and Foxms under 
the Settied Land Act, 1882. By JAMES W. MIBDLETON, 
KA., Barrister-at-Law. Royal 12mo. 1882. 7<. M. 

" In form the book is very simple and practical, and having a good index it is sure 
to afford material assistance to every praiotitioner vfho seeks its aid."— £>«« JoumaL 

" The book is intended for the legal adviser and equity draftsman, and to these* it 
wHlgiye considerable assistance."— Zato fines, 

" The best manual on the subject of settled estates which has yet appoared." 

*»* AIl$UMdavrdLaiwWor1cianhifiii^Bka<iyiAlMm€0ilfwa^ 
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SHERIFF LAW.~Churchiirs Law of the OfTice and 

Duties of the Sheriff, with the Writs and Forms relating 

to the Office. Second Edition. By CAMERON CHURCHILL, 

B.A., of the Inner Temple, Barrister-at-Lar. DemySvo. 1882. 12. 4i. 

*' A veary complete treatise."— So<ici<or«' Journal. 

** Under-sheriffs, and lawyers generally, will find this a useful hook.**- Laie Mag. 

SHIPPINQ«— Boyd's Merchant Shipping La^^s ; bsing a 
ConaoUdation of aU the Mer^ant Shipping and Passenger Acts from 
1854 to 1876, indusiye; with Notes of aU the leading English and 
American Cases, and an Appendix. By A. C. BOTD, LL.B., Esq., 
Banisterat-Law. 8to. 1876. 12. 5<. 

'* We esD reoomnend the work as averj assAiI owspendiniB of shipping law.**— £mr fhmet, 

Foard's Treatise on the Law of Merchant 
Shipping and Freight— By JAMES T. FOARD, Bar- 
rister-at-Law. Royal Svo. 188D. ffalfca^, 1/. 1«. 

SLANDER.— Odgers.—Fui0 '< Lihel and Slander." 

SOLICITORS.— Cordery's La^w relating to Solicitors 

of the Supreme Court of Judicature.— With an 

Appendix of Statutes and Rules. By A. CORDERY, of the Inner 

Temple, Esq., Barriiiter-at-Law. Demy 8vo. 1878. 14<. 

" Mr. Cordexy writes tersley and clearly, and displays in general great industry and 
care In the collection of cases ' ^SolicUort' JounuU, 

Turner. — Vide "Conveyancing" and "\endorB and Purchaaers." 
White'way's Hints to Solicitors.— Being a TreatiM 
on the Law relating to their Duties as Officers of the High Court 
of Justice; with Notes on the Recent Changes affecting the 
Profession ; and a vade nucum to the Law of Costs. By A. K. 
WHITE WAY, M.A., of the Equity Bar and Midland Circuit. 
Author of "Hints on Practice." Royal 12mo. 1883. 6<. 

" A concise treatise of useful information." — Law Timet. 

** He writes tersely and jmictically, and the cases he gives, if not exhaustive of the 
subject, are niunerous and nithily explained. The book will altogether be found of 
great practical value." —Law JoumaL 

SPECIFIC PERFORMANCE.— Fry's Treatise on the Specific 
Performance of Contracts.— By the Hon. Sir 
EDWARD FRY, one of the Judgos of the High Court of Justice 
(now a Lord Justice of Appeal). Second Edition. By the Author 
and W. DONALDSON RAWLINS, of Lmooln's Inn, Esq., 
Barrister-at-Law, M.A. Royal 8to. 1881. U 16«. 

STATUTE LAW — ^Wilberforce on Statute Law.— The 
Principles which govern the Construction and Operation of Statutes. 
By E. WILBERFORCE, Esq., Barrister-at-Law. 1881. ISi. 

STATUTES, and vide ** Acts of Parliament.'* 

Chitty's Collection of Statutes from Magna 
Charta to 1880.— A Collectiom of Statutesof Praetical Utility; 
arranged in Ah>habetical and Chronological order, with Notes 
thereon. The Fourth Edition, containing the Statutes and Cases 
down to the end of the Second Session of the year 1880. By J. M. 
LELY, Esq., Barrister-at-Law. In 6 vezy thick vols. Royal 8vo. 
(8,846 pp.) 1880. 122.121'. 

Supplements to above, 44 d& 45 Vict. (18S1). 8t. 45 dE; 46 Viet. 
(1882). 168. 46 <fr 47 Vict. (1888). lis. 

** This Edition is printed in larger type than former Editions, and 
i^ith inereased facilitiei for Beferenoe. 

*«* AU standard Law Works are kept in Stock, in law calf and other Inndings, 
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8TATUTES.-a>"«*i»«i. 

" A very satisfactory edition of a time-honoured and most valuable work, the trusty 
guide of present, as of former judges, jurists, and of all others connected with the 
administration or practice of the \&w.— Justice of the /Va«r. 

" The practitioner has only to take down one of the compact volumes of Chitty, 
and he nas at once before him all the legislation on the subject in hand." — Solicitor • 
JoumaL 

** < Chitty ' is pre-eminently a friend in need. Those who wish to know what Acts 
are in force with reference to a particular subject turn to that head in ' C hitty,' 
and at once find all tiie material of which they are in quest. Moreover, they are, 
at the same time, referred to the most importent cases which throw light on the 
subject." — Law Journal, 

*Public General Statutes, royal 8vo, issued in parts and in 

complete volumes, and suppUed immediately on publication. 
* Printed by Her Majesty's Printers, and Sold by Stevens & Sons. 

SUMMARY CONVICTIONS.— Highmore.—Ficfe "Inland Revenue 
Gases.*' 

Paley's Law and Practice of Summary Convic- 
tions under the Summary Jurisdiction Acts, 
1848 and 1879 ; including Proceedings preliminary and subse- 
quent to Convictions, and the responsibiiily of convicting Magi- 
strates and their Officers, with Forms. Sixth Edition. By W. H. 
MACNAMAKA, Esq., Barrister-at-Law. DemySvo. 1879. IZ. 4s. 
** We gladly welcome this good edition of a good book."— Sbltcitort' Journal, 

Wigram.— rid« "Justice of the Peace." 

TAXES ON SUCCES8ION.-Trevor's Taxes on Succes- 
sion. — A Digest of the Statutes and Gases (including those in 
Scotland and Ireland) relating to the Probate, Legacy and Succession 
Dutie8,with Practical Observations and Official Forms. Completely 
rearranged and thoroughly revised. Fourth Edition. By EVELYN 
FREETH and ROBERT J. WALLACE, of the Legacy and Suc- 
cession Duty Office. Royal 12mo. 1881. 12^. 6<2. 

*' Ck)ntain8 a great deal of practical information, which is likely to make it vozy 
useful to solicitors." — Law Journal, 

" The mode of treatment of the subject adopted by the authors is eminently prac* 
ticaL"— <Sh>«ei<or«' JottnuU. 

TORTS.— Addison on Wrongs and their Remedies.— 
Being a Treatise on the Law of Torts. By C. G. ADDISON, Esq., 
Author of <<The Law of Contracts." Fifth Edition. Re-written. 
By L. W. CAVE, Esq., M.A., one of Her Majesty's Counsel 
(now a Justice of the High Court). Royal 8vo. 1879. 12. 18<. 

" As now presented, this yalaabla treatise mnst proye highly acceptable to Judges aud 
the prof easion."— Zow IHmet, 

** Caye's * Addison on Torts ' will be recogoized as an indispensable addition to every 
lawyo's library."— Law Moffcutine. 

Ball's Leading Cases on the 'Lsw of Torts, with 

Notes. Edited by W. E. BALL, LL.D., Esq., Barrister-at-Law, 

Author of '^Principles of.Torts and Contracts." Rnyal 8vo. 1884. 21«. 

" We are glad to find that the notes are extremely, and as far as we have been able 

to discover uniformly, good. Subsequent cases to the ' leading ones ' are copiously 

cited. Distinctions are carefully pointed out, the exact state of the authorities on 

disputed questions is accurately given, and there is much intelligent and independent 

txmciasa.—^ Soiieitor^ Jffmrnal, 

" All the cases given are interesting, and most of them are important, and the 
comments in the Notes are intelligent and uscfuL"— law Journal. 

TRADE MARKS.~Hardinghani's Trade Marks: Notes on 
the British, Foreign, and Colonial Laws relating thereto. By GEO. 
6ATT0N MELHUISH HARDIN6HAM, ConsuKang Engineer 
and Patent Agent. Royal 12mo. 1881. Net,2i.6d. 

*J^AU Standard Law Worki are kepi in Stock, in law calf and other hmdinge. 
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TRADE MARKS.-^miiiiicei 

Sebastian on the La-^^ of Trade Marks.— Ike 
l4nr of Tnde lUifai and their Begiitiiftun, aiid maftten eoMMetad 
HierawUh, iadndiag a eUplar on GMdwiU. Tag^her wilh Tha 
PataBt% Barigm and Tfada Maris Aet, 1883, awl tlie Tfade Madca 
Bolea mad loalnietiani thereondar; Forma and Piaoadaata ; Tl&e 
IfflidiaBdiaa IKaika Act. 1882. aad other Slatatorj maiiiannta. 
The T7«ited 8«atea Slatntoi, 1878-^1, and tha Balaa and Fema 
thefeander; liiB Treatr wHh the United Statea, 1877. Seoond 
EdiUon. By liEWIS BOTD SEBASTIAN, B.C.L.. M.A., Eaq., 
Banrkter-at-Law, Anihor ^ ^A Digest of Caaei off Tnule Harke, 
Trade Kama, Trade Seeref, Goodwill Ac." Bemj 8to. 188i. 2U. 

*' The lAte Ifarter of the Rons in bis Jodgment in Se FUraeKa Trade Haite, M^ 
-WM ^ed to see that the weUlmown wittarontnde Macks, Mr. BebMttea, liad tdun 
the Hune Tiew of the Act'"— nc nsitt. 

" Mr. SebMttsa ham written the faUesfc sad most mHhodieal book on tnde narks 
vhSA has appsarad in Ti^and siaes the pswiat of the Tnide Maika Beglstntiea 



Sebastian's Digest of Cases of Trade Mark, 
Trade Name, Trade Secret, Good^ivill, dbc, de- 
cked In the Conrto of the United Kilwda^^ Indus tiieColoniea, and 
the United Statea of Amerioa. By LB WIS BOTD SEBASTIAN, 
B.CJi., MA., Esq^ Barriater-ai-Law. 8yo. 1879. IL It. 

** A digest wliich will be of Tory grnt ^Bhie to anpraetttloners wlio hs?e to advise 



<m matters conneeted with trade marks. " t mi u Mm w JvmmaL 

Slater.— Fie2« •• Gopyri^^t." 

TRAMWAYS.— Sutton's Tram^vay Acts of the United 
Kingdom ; with Notes on the Law and Practice, an Introdac- 
tion, indoding the Proceedings before the Committees, Decisions of 
the Referees with req>ect to liocns Standi, and a Summary of the 
Principles of Tramway Rating, and an Appendix containing the 
Standing Orders of Pariiament, Knles of tiie Board of Tiade relating 

- TTT^, 



to Tramways, &c. Seoond Edition. By H ENRY SU 

B.A, assisted by ROBERT A. BENNETT, BA., Bankten-at- 

Law. DemySvo. 1883. Ifii. 

" The book Js ezoeedingly wdl done, and cannot fall not only to be the staadaid 

wosk on its own sab}ect, bat to take a hig^ place among I^al tezt-bookSb"— Zdtv 

•Toimiai. 

TRIALS FOR MURDER BT POISONINa— Browne and 
Stevirart.— Fidr <' Poisons.'' 

TRUSTS AND TRUSTEES.— Godefk*oi's Digest of the 
Principles ofthe La^w of Trusts and Trus- 
tees.— By HENRY GODEFROI, of Uncohi's Inn, Esq., 
Banister-at-Law. .Joint Author of ''Godefroi and Shortfs Law of 
Railway Companies." Demy Syo. 1879. \l. If. 

** As a digsst (A Hie ]«w, Mr. Godefroi's work merits commendation, for the author's 
statements axe bfieC and dear, and for bis statsnentshe lefen to a goodly amy of 
authorities. In the table ol eases the lef sreness to tiie several ocmtsmpsrsneons 
reports are giyen, and tfaiQse is a Tory eefiioiia index to subjects. ''-^Iflw JbieiMl. 

VENDORS AND PURCHASERS.— Dart's Vendors and Pur^ 

chasers.— A Treatise on the Law and ]h»etieai«lating to Ya»- 

dota and rnanhaaigs of Real Eatate. By J. HENRY DAST» 

Esq.. one of the Six Conreyaneing Counsel of the High Court of 

Justice, QHmoary Diidsifln. EMth Editian. By the AUTHOB 

and WILLIAM JBARBBR, Esq., BanistaMt-Law. S Toifr Royal 

8to. 1876. 8L 18«. 6d. 

" A sksadard work like Mr. Dai1fa4s beysnd an 1 



8TBVENB & SONS, llflf; CHANCERY LANE, LONDON, 'W.a 



119, CHANC^BY LANE, LONDON, W.O. 31 

VENDORS AND PURCMAKRS-CiH^^^ 

Tupiier's Duties of Solicitor to Client as to 

Sales, Purchases, and Mortgages of Land. By 

EDWARD F. TURNER, Solicitor, Lecturer on Real Property and 

Conveyancing, and one of the Assistant Examiners for Honours to 

the Incorporated Law Society for ia82-<3. DemySvo. 1883. lQs.6d, 

See aUo Conveyancing. — "Turner." 

" Hitlcctuses are fuJl of thought and aceivaoy, they are lucid in exposition, and 

what iB more, though xinfortuxiately rate in law works, attractive in their style and 

•omposition.'' — Law Magatine, November, 1898. 

**A carefiil perusal of these lectures cannot fail to be of greet advantage to 
students, and more particularly, we think, to young practising aoUcitoi*."— Z019 Times. 

VOLUNTEER LAW — A Manual of the L.a w r egulating 

the Volunteer Forces.— By W. A. BURN and W. T. 

RAYMOND, Esqrs., Barristers-at^Law, and Captuns in H.M. 

Volunteer Forces. Royal 12mo. T8S2. iVe<, 2«. 

WILLS^^Theobald's- Concise Treatise on the Law of 

\Vills.— Second Edition. By H. & THEOBALD, Esq., 

Banssier-flt-Lvw. l>emy 8vo. 1881. 12. 4f. 

" Jir. ThMd)ald has certainly oivea erideaee of extauhre ianrestigstion^. coneeleatioiu 

laboar, and dear ezposiiioa.'*->JMM0 l/o^astec. 

*' A book of great ability and value. It bears on every page traces of care and sound 
tadgmant. It is certain to prove of great practical usaftumss."— AiHeABrf* JmimaL 

^'•fiis arrangement bel^ good, and his statement ottbe effect of tkededaiona being 
elear, his work cannot ftdl to be c< practical ntin^.**— £m9 Omet. 
Turner. — Vide "Conveyancing." 

Weaver's Precedents of Wills. — A eollection of -con- 
cise Precedents of Wills, with Introduction, Notes, and an Appendix 
of Statutes. By Charles Weaver, B.A. Post 8vo. 1882. . 5«. 
WHECK INQUIRIES — Murton's La^w and Practice rela- 
ting to ForniAl Investigations in ttie United 
Kingdom, British Possessions and before 
Naval Courts into Shippin^g Casualties and 
the Incompetency and Misconduct of Ships' 
Officers. With an Introduction. By WALTER MX7BT0N, 
SoiiciiiDr to the Board of Trade. Demy 8vo. 18S4. 2U. 

WROWGS^Addison.— 7id« "Torts." 

Bail— "Leafing Gm«/' vide " Torts.' 
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Prices an applicaii&n. 

Bx:tariDXJsrGh» — Executed m the best manner at mode' 
rate prices and toith dispatch. 

The Law Reports^ Law Journal, and all othw Repoft8f 
bound to Office Patterns, at Office Prices 

—The Publiihsrs ofikisOixta^ 



logue poseesethe kurgest known eoUeaiUm efPrwate 

Acta of Pa/rliament (including Public andjtocal)^ 
and can afwpply single eopiea .commemsinff ftrnn 
a very early period, 

'^^:^'U'^'rxoisrQ — For Probate, Partnership, or 
other purposes^ 



STEVENS & SONS' ANNOUNCEMENTS OF 

NEW WORKS AND NEW EDITIONS. 



Local and Municipal Government.— By (7. Norman 
BaxalgeUe and Geo, Humphreytf Esqra. , Barristers-at-Law. ( In the pms. ) 

Banning's Concise Treatise on the Law of Mar- 
riage Settle m en ta^By ffenry T^amaa Banning, M.A., 
Barristor-at-Law. {In the press.) 

Coote*s Treatise on the Law of Mortgage.— Fifth 
Edition. Thoroiighly revised. By WUUam WyUye Maetesan, Esq., 
one of Her Majesty's Counsel, and ff. Ar^ur Smith, of the Middle 
Temple, Esq., Barrister-at-Law. 2 Vols. Boyal 8vo. (Nearly ready.) 

Chitty*s Archbold's Practice of the Queen's Bench 
Division of the High Court of Justice in Civil 
Proceedings, inclading Appeals to the Court of Appeal and 
House of Lords. Fourteenth Edition. Revised and adapted to the New 
PMctioe. By Thoe, WUUs CfkiUy^'Eaq., Barrister-at-Law. {Tnthepreu.) 

Chitty's Index to all the Reported Cases decided in 
the several Courts of Equity in England, the Privy Coundl, and the 
House of Lords. With a selection of Irish Cases, from tiie earliest 
period. The Fourth Edition, wholly revised, reclassified and brought 
down to the date of publication by WiUdam JPiunk Jonet, B.C.L, BC A., 
and Henry Edward Hirst, B.C.L., M. A., both of Lincoln's Inn, Esqrs., 
Barristers-at-Law. In 5 or 6 vols. ( YoL II, nearly ready.) 

Fisher's Digest of Reported Decisions in all the 
Courts, with a Selection from the Irish; and 
references to the Statutes, Rules end Orders of Courts from 1756 
to 1888. Compiled and arranged by John Mews, assisted by C, M. 
Chapman, H, H, W, Sparham and A. H, Todd, Esqrs., Barristers- 
ai-Law. {In the press,) 

A Digest of Cases Over-ruled, Dissented from. Questioned, 
Disapproved, DistinguiBhed, and Specially Considered by the English 
Courts, from 1756 to 1884. Arranged in alphabetical order of their 
subjects, together with Extracts from the Judgments delivered 
thereon, and a Complete Index of the Cases. By C. W. Mitealfe Dale 
and Rudotf C. Lehmann, of the Inner Temple, Esqrs., Barristers-at- 
Ijaw. Forming a Svppiement to the above works. {In preparation.) 

Greenwood's Real Property Statutes.— Second Edition. 
By Harry Greenwood, M.A., Esq., Barrister-at-Law. {In the press.) 

Hindmarch on the Law of Patents for Invention?. 
Second Edition. By E. Macrory, and /. (7. Graham, Esqrs., Barristers- 
at-Law. {In preparalion,) 

Lowndes' Law of General Average.— English and 
Foreign. Fourth Edition. By lUehard Lowndes, Author of ''The 
Law of Marine Insurance," &c. {In preparation*) 

Lowndes on the Law of Marine Insurance.- -By 
Richard Lowndes, Second Edition. {In preparation.) 

Smith's Compendium of Mercantile Law.— Tenth 

Edition. By John Macdcneil, of the Middle Temple, Esq., Barrister- *> 

at-Law. {In preparation.) "^ ' 
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Tudor B Selection of Leading Cases on Mercantile and 

Maritime Law.— With Notes. Bt O. D. TUDOB, Esq., Barrister-at-Law. Third 
Edition. Royal Svo. 1884. Pnce 21. 28. cloth. 

Hopkins' Handbook of Average, to which is added a 

Chapter on Arbitration. Fourth Edition. By MANLEY HOPKINS. Author of 
*' A Manual of Marine Insurance," &c. Demy ovo. 1884. Price 12. Is. cloth. 

Harris' Hints on Advocacy. — Conduct of Cases, Civil and 

Criminal. Classes of Witnesses and suggestions for Cross-Examining them. &c.. &c. 
By BICHABD HAfiBIS, Barrister-at-Law, of the Middle Temple and Midland 
Circuit. Seventh Edition. Revised. Royal 12mo. 1884. Price 7s. 6d. doth. 

Matthew Hale's System of Bookkeeping for Solicitors; 

containing a List of all Books necessary, with a comprehensive Description of their 
Objects and Uses for the purpose of Drawing Bills of Costs and the rendering of 
Cash Accounts to Clients ; also showing how to Ascertain Profits derived from the 
Business. With an Appendix. DemyS^^. 1884. Pr-'ce 6s. 6d. cloth. 

Wharton's Law Lexicon. — Forming an Epitome of the 

Law of England, and containing full explanations of the Technical Terms and Phrases 
thereof, both Ancient and Modern, including the various Legal Terms used in Com- 
mercial Business. Together with a Translation of the Latin Maxims and Selected 
Titles from the Civil, Scotch, and Indian Law. The Seventh Edition. By J. M. 
LELY, Esq., M. A., Barrister-at-Law. Snper.Royal Svo. 1888. Price 11. 18s. cloth. 

" On almost every point both student and inuctitioner can gainer information from this valu- 
able book, which ought to be in every lawyer's office." — Gibvm't Law Notes, May 1883. 

The Pocket Law Lexicon.— Explaining Technical Words, 

Phrases and Maxims of the English, Scotch and Boman Law, to which is added a 
complete List of Law Beports, with their Abbreviations. Second Edition. Bevised 
and Enlarged. By HENBY O. BAWSON, B.A., of the Inner Temple, Esq., 
Barrister-at-Law. Fcap. 8vo. 1884. Price 6s. 6d. limp bindiTig. 

"A wonderful little local Dictionary." — Indennaur'a law StuderUt' Journal, 
** A very handy, complete and useful little "work."— Scturday Review. 

Bedford's Student's Gnide to the Ninth Edition of 

Stephen's New Commentaries on the Laws of England. Third Edition. By E. H. 
BEDFOBD, Esq., Solicitor. Demy 8w. 1884. Price Ts. Sd. cloth. 



Shirley's Selection of Leading Cases in the Common Law. 

By W. SHIKLEY SHIBLEY, M.A., B.C.L., Esq., Barrister-at-Law. Second 
Edition. With a Sketch of some of the principal Changes introduced by the Bules 
of thp Supreme Court, 1683. Demy 8vo. 1888. Price 15s. cloth. 

Smith's Action at Law (Fovrteenth Edition). — An Elemen- 
tary View of the Proceedings in an Action in the Supreme Court, with a Chapter on 
Matters and Arbitrations. Thvrd Edition. ByW. D. I. FOULKES, Esq., Bar- 
rister-at-lAW. Demy \2mo. 1884. Price 7s. m. doth. 
" An excellently plainly written little work."— Xaw StvdenW Journal. 

The Factors' Acts (1823 to 1877); with an Introduction 

and Explanatory Notes, By HUGH FENWICK BOYD and ABTHDB BEILBY 
PEAB80N, of the Inner Temple, Esqrs, Editors of '* Benjamin's Treatise on the 
Sale of Personal Property." Royal 12mo. 1884. Prt'ce 6s. cloth. 

Carter's Corrnpt and Illegal Practices Prevention Act^ 1883. 

With Notes and an Index. Edited by JOHN COBBIE C ABTEB, Esq., Becorder of 
Stamford. Forming a Supplement to " Bog<*rs on Elections." Royal 12ino. 1883. 

Price bs. doth, 

Amos and Ferard's Law of Fixtures and other Property 

partaking both of a Beal and Personal Nature. — Third Edition. Bevised and 
adapted to the present state of the Law (including the Agricultural Holdiuj^s Act, 
1883). By CHABLES AGACE FEBABD and W.\LWOBTH HOWLAND 
BOBEBTcJ, Esqrs., Barristers-at-Law. Demy 8vo. 1883. Price 18s. cloth. 
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Kimro's Patents, Designs and Trade Marks Act, 1883; 

with the BuleB and InatmctiDiis, tofrellier with PleadingB, Orders and Precedenta. 
By J E, CEAWFOBD MUNRO, Eeq., BarriBtBr-a,l>LBw. Royal IZnm. 1884. 
fWce 10s. 6d. eloth. 

Everest and Strode's Law of Estoppel. — By Lancelot 

FEILDING EVEBEST, M.A., LL.M., and EDMUND STEODE, M.A., Bsqn., 
Barrieters-at-Law. Demy^ao. 1881. Price 188. cloth, 

Chitty's Forms of Practical Proceedings in the Queen's 

Bench Divi»iou of the High Coort of JnBtice.— With Notee containing the Statotas, 
Enlea and Casea relating thereto. Twelfth Edition. By TH08. WILLE8 
CUITTY, Esq., Barrister-at-Iaw. Demy 8uo. 1883. Pnce II. 188, cloth. 

Addison's Treatise on the Law of Contracts.— ^i^AiA Edition. 

Bj HORACE SMITH, Esq., Bamater.at.IiW, Reoordor of Linooln. Author of 
" The \jtv of Negligonoe," A«. Royal 8mi, 1883. (1600 pp.) Prica 21. 10s. cloth, 

Macdonell's Law of Master and Servant.— Part I, Common 

Lbw. part II, StitQte Law. Bj JOHN MACDONELL, M.A., Esq., Batrigter.at. 
Law, of ihe South Eastarn Circuit. Dmi/y Sito. 1883. Price 11. be. cloth. 
"A work which will he of real valae to the piaotitioner." — Law Times. 

Fithian's BiUs of Sale Acts, 1378 and 1882 : witK an In- 

troduction and Eiplanatocy Notes, showing the ohangea made in the Law with respaot 
to Bills of Sale, together with an Appendii of Precedents, Eulea of Conrt, Forma 
and Statutes. Second Edition. By EDWAED W. FITHIAN, Eaq., Baj-rister- 
Bt-Law (DrattBman of tha Bill of 1882). Royal IBrao. 1884. Price 6s. doth. 

Smith's Married Women's Property Acts, 1882 and 1884 ; 

with an IntroductioQ and Critical and Explanatory Notes, and Appendix containing 
the Married Women's Property Acts 1870 and 1874, *c. Second Edition. 
Reviird. Hy H. ARTHUR SMITH, Esq., Barriater-at-Law. RoyallUm-n. 1884. 
Price 6s. di-lh. 
" A. careful and useful lltCIs treutise , . . condse aud well anauged."— Seliciforj'/numal. 

Williams' Law and Practice in Bankruptcy ; comprising the 

Baniraptcy Act, 1888, tie Debtors Acts, 1869, 1878, and the Bills of Sale Acts, 1878 
and 18S3. Third Edition. By R. VADGHAN WILLIAMS and W. VAUGHAN 
WILLIAMS, assisted by EnwARD Wu. Hakseli,, EsqTs., Barristers-at-Law. Demy 
Svo. 1884. Price 11. 8a. cloth. 
"We mlBa notMng in tJie bcKrk whielifsneocsBarymatarlalforundentandlng the new sf stem." — 
La wJvumat, 

Willis' Law and Practice in Bankruptcy under the Bank- 
ruptcy Act, 1883. And the Rules find Forms. With Notes, By M. COOPER 
WILLIS, Esq., one of Her Majeaty'a Counsel. AsaiBtod by A. E. WHITEWAY, 
Esq., Barriatei-at-Law. Demv Seo. 1884. Price 30s. cloth. 
" The notes glTS a good account of the casea bearing on the sections oflha Act."— Zau Joanuxl, 

Joel's Manual of Bankruptcy and Bills of Sale Law. With 

analytical Notes to the Bankmptoy Act, 1683, and referencea to the Leading Cases 
inBankruptcyunderthel849,186I, and 1869 Acta, and the Bills of Sole Acts, J354, 
1866, 1878, and 1882, aad Debtors Acts, 1869 and 1878, together with Rules, 
Orders, and Forms of Deeds of Composition, Bills of Sale, and Eoles in Interpl^der, 
ic. By J, B, JOEL, Esq., Bwristei-at-Law. D07W/ 8to. 1884. Frice 25«. cloth. 

Gray's Bankruptcy Manual. — The Bankruptcy Act, 1883, 

and Rules, Forma, Scales of Coata and Foes and Orders of Board of Trade thereunder, 
with Notes, giring croaa-referencea, comparisons with the old Act, Rnles, Ac, and 
sectional and marginal references to " Cbitty'a Digeat of all Beported Decisons," an 
IntroductioD, showing the changes effe^jted, Analyses, an appsndii on the Debtors 
and other Acts and Rulea, Tables, Ac, and a Foil Indei. Second Edition. By 
GEO. G. GRAY, LL.D,, Barrisfer-at-Law, Ac. 8vo. 1884. Price 13s. 6if . cloth. 

Haynes' Lectures on Bankruptcy ; originally delivered be- 
fore the Members of the Liverpool Law Stndonta Association. By JOHN F 
n.-rM..= t,.^ '-"■- -'"--^-identa' Leading Casea, &o. It^all2n«,. 1884.. 

eda of Arrangement between 

H Forms of Sasolntions for Compositions and 
lanliruptoy Act, 1B83. By GEORGE WOOD- 
■at-Law. Demy Svo. 1884. Price 5s. cloth. 
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